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WALLER, JUSTICE, FOR THE COURT:

1.  Thiscazeinvolvesaminor girl whoisthenaturd daughter of two unmarried young people Because

of the naturd parents drug (marijuana and cocaine) and dcohal use, the child went through withdrawd

ater her birth. The Department of Human Sarvices placed the child in the custody of her maternd

grandparents dmog immediady ater her discharge from the hospita. The naturd parents rdinquished

their parentd rights and consented to the maternd grandparents adoption of the child.



2.  Thechildspaend grandmother, whois of Vietnamese desoant, filed apetition for grandparents
vigtation. After a hearing, the chancdlor denied the petition. We vecate and remand this case to the
chancdllor because she failed to make findings of fact for each of the Martin® factors.

FACTS
13.  Itisobviousfrom thetesimony a the hearing thet the paternd grandmother lovesthe child. She
oedidly medethe child'sfavorite Vietnamese dessart and sent Vietnamese food homewith thechild. She
was with the child congtantly when she hed vistation. She bought the child dothes and shoes and was
teaching the child how to pesk Vienamez She kept regular vigtation with the child until the maternd
grandparentsadoptive parents ("parents') refused to let the child go with the paternd grandmother.
4. Theparentsdamed, and the paternd grandmother admitted, that during vistations with the child,
the paternd grandmother examined the child's genitd area because she was suspicious thet the child hed
been thevidimof abuse. Furthermore, the man with whom the paternd grandmoather lived had ason who
had been diagnosed with sexud deviancy pertaining to child abuse. However, the parents requested the
D.H.S. to conduct an investigation and the child underwent a physica examination, both of which turned
up no evidence of sexud abuse
.  Thepaend grandmother dso admitted that she had taken the child to the dockyard where the
paterna grandmother's shrimp boat was moored and that she had taken her out of town, even though the
parents did not wish for her to do 0.

DISCUSSION

6.  We will not digurb the factud findings of a chancdlor when supported by subgtantid evidence

unless we can say with reasonable certainty thet the chancdlor abused her discretion, was manifestly

Martin v. Coop, 693 So. 2d 912, 916 (Miss. 1997).
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wrong, dearly erroneousor goplied an erroneouslegd sandard. Morgan v. West, 812 So. 2d 987, 990
(Miss. 2002); Cummingsv. Benderman, 681 So. 2d 97, 100 (Miss. 1996). For questionsof law, we

employ ade novo sandard of review and will only reverse for an erroneous interpretation or gpplication
of thelaw. Morgan, 812 So. 2d at 990; Bank of Miss. v. Hollingsworth, 609 So. 2d 422, 424
(Miss. 1992); Harrison County v. City of Gulfport, 557 So. 2d 780, 784 (Miss. 1990).

7. "Naurd grandparentshaveno commorHaw right' of vistationwith their grandchildren. Suchright,
if any, must come from a legidative enactment.” In re Adoption of a Minor, 558 So. 2d 854, 856
(Miss. 1990) (dting Olson v. Flinn, 484 So. 2d 1015, 1017 (Miss. 1986)). In 1983 the Missssppi

Legidature enacted the grandparents vigtation rights satutes, Miss. Code Ann. 88 93-16-1to -7 (Rev.
1994). Miss. Code Ann. § 93-16-3 datesin pertinent part:

(2  Any grandparent who is not authorized to petition for vigtation
rights pursuant to subsection (1) of this section may petition the
chancary court and seek vigtdion rights with his or her
grandchild, and the court may grant vigtaion rights to the
grandparent, provided the court finds

(@  Thet the grandparent of thechild hed etablished avidble
relationship with the child and the parent or custodian of
the child unreasonably denied the grandparent vistation
rights with the child; and

(b)  Tha vidtation rights of the grandparent with the child
would bein the best interests of the child.

(3)  For purposes of subsection (3) of this section, the term "vigble
relaionship” means a rdationship in which the grandparents or
ether of them have voluntarily and in good faith supported the
child finencdly inwhdleor in part for aperiod of not lessthen x
(6) months before filing any petition for vigtation rights with the
child or the grandparents have had frequent vigtation induding
occesond overnight vidtation with said child for aperiod of not
less than one (1) year.



Section 93-16-7 dates:
Thischapter shdl not gpply to thegranting of vistationrightstothe

neturd grandparents of any child who has been adopted by order or

decree of any court unless (1) one (1) of thelegd parentsof such childis

aso anaurd parent of such child; or (b) one (1) of thelegd parents of

such child was rdaed to the child by blood or marriage prior to the

adoption. This chapter shall goply to personswho become grandparents

of achild by virtue of adoption.
118. The paternd grandmother and the parents are rdaed to the child by blood prior to her adoption.
Therefore, 8 93-16-7 gpplies, and the paternd grandmother has sanding to petition for vigtation with the
child under the grandparents vigtation Satutes Presding Justice M cRag, in hisdissent, Satesthat, under
our law, the paternd grandmother isa"sranger” to the child and thet her rights were terminated when the
child was adopted.  This is a misstatement of our law because § 93-16-7 dearly gives the paternd
grandmother ganding to seek vigtation. The Legidaure would not have given a naurd grandparent
danding to seek vigtation if it conddered naturd grandparents to be "srangers’ and intended for ther
vidtation rights to be terminated.
9.  Nowithdanding the patend grandmother's sanding to petition for vigtaion, anaurd
grandparent's Satutory right to vigt her grandchild is not as comprehensive as a parent's vistation rights
Settle v. Galloway, 682 So. 2d 1032, 1035 (Miss. 1996).
110. Thebegtinterestsof thechild must bethe polestar congderation in awarding grandparent vigtation.
In addition to this paramount concern, we have adopted ten factors that are to be consdered by a
chancdlor in meking a determination regarding grandparent vigtation: (1) The amount of disuption thet
extendve vistaion will have on the childs life This indudes disuption of schod activities summer

adtivities, aswdl asany disruption that might take place between the naturd parent and the child asaresult

of the child being awvay from home for extengve lengths of time; (2) The suitability of the grandparents



hame with respect to the amount of supervison recaived by the child; (3) Theageof thechild; (4) Theage,
and physicd and mentd hedlth of the grandparents; (5) The emotiond ties between the grandparents and
the grandchild; (6) Themord fitness of the grandparents; (7) The distance of the grandparents homefrom
the childs home; (8) Any undermining of the parent'sgenerd disciplineof the child; (9) Employment of the
grandparents and the responsibilities associated with that employment; (10) The willingness of the
grandparents to accept thet the reering of the child isthe responghility of the parent, and that the parent's
meanner of child rearing isnat to beinterfered with by the grandparents. M artin v. Coop, 693 So. 2d 912,
916 (Miss 1997). None of thesefactors should receive more weight in the chancdlor's andyssthen any
other, and thesefactorsarenat dl-indusive. The chancdlor should weigh dl drcumstancesand factorsshe
fedsto be gppropriate. 1d.

WHETHER THE CHANCELLOR ABUSED HER

DISCRETION AND/OR COMMITTED MANIFEST

ERROR BY NOT SPECIFICALLY ADDRESSING

THE MARTIN FACTORS.

11. The paend grandmother contends tha the chancdlor did not properly consider the Martin
factors. A chancdlor'sfalureto follow enumerated guiddines is manifest eror when oealfic findings of
fact corresponding to such guiddinesis required. Gray v. Gray, 745 So. 2d 234, 238 (Miss. 1999).
However, it is presumed on goped that the chancdlor has taken dl factors into congderation. VVoda v.
Voda, 731 So. 2d 1152, 1155 (Miss. 1999) (citing Tanner v. Tanner, 481 So. 2d 1063, 1064 (Miss.
1985)).

112. We have recently reversed and remanded a case where the chancdlor did not "articulate her

findngsregarding theM artin factors" Morganv. West, 812 So. 2d 987, 992 (Miss. 2002). Wehdd:



We condudethat the chancdlor did not spesk to the best interest
of [the child] and that severd factors st forth in Martin were not
adequatdly addressed. Frgt and foremodt, this Court hasrepeetedly held
that in mettersregarding child custody and vigtation thebest interest of the
childisof paramount importance. M artin dealy setsforth this andard
prior to outlining the factors to be congdered in a grandparent vigtation
metter. . . .

Morgan, 812 So. 2d a 992. Therefore, making findings of fact under theMartin factorsisan integrd
part of adeterminaion of what isin the begt interests of achild.

113.  The chancdlor meade no findings about the amount of disruption that extensve vistation will have
on the childs life, the suitability of the grandparents home with respect to the amount of supervison
received by the child, the paternd grandmother's age and physicd and mentdl hedlth, the emationd ties
between the paternd grandmother and the child, the paternd grandmother's mord fitness, the distance of
the grandparents home from the child's home, any undermining of the parents generd discipline of the
child, the responghilities assodaed with the paternd grandmother’'s employment, and the paternd
grandmother'swillingnessto acogpt theat the rearing of the child isthe responghility of the parents, and thet
the parents manner of child rearing is not to be interfered.

14.  On remand, the chancdlor might condder options other than a wholesdle grant or denid of
vigtation. If the paternd grandmother were granted supervised vigtation with the child, many of the
problams (i.e, disobeying the parents ingructions as to where the paternd grandmother could teke the
child and tdling the child thet the paternd grandmother's son was her father) which had occurred in the past

would besolved. Also, it might bein the child's best interests to be exposed to her Vietnamese heritage.



Infatt, it might be harmful for the child not to have some contact with her Vietnamese heritege, particulary
since dose ties were established between the paternd grandmother and the child’?

115.  Presding Judice McRae, in hisdissant, Satesthat the paternd grandmother had not hed viditation
with the child for threeyears. While this is true, Presiding Justice McRee fails to note that the paternd
grandmother sought vidtation during those three years, but the adoptive parents refused the same.
Furthermore, inthetwo yearsthet the paternd grandmother hed vigtation with the child, avidbleand dose
rdationship developed between the two. The three-year ggp should not be held againg the paternd
grandmather.

116. Presding Jusice McRae voices legitimate concerns about the child's possble exposure to the
paternd grandmother's sexudly deviant sepson. However, there exiss no proof of any abuse, attempted
or otherwise, while the grandmother exercised vigtaion, and a limited and supervisad vistation would
obviate this concemn.

CONCLUSON

117.  Wevacaeand remand for spedific findings of fact pertaining totheM artin factors, and direct the
chancdllor to spedificdly review whether supervisad vigtation would bein the best interest of the child.
118. VACATED AND REMANDED.

PITTMAN, CJ., SMITH, PJ., COBB, DIAZ, CARLSON AND GRAVES, JJ.,

CONCUR. EASLEY,J.,CONCURSINRESULT ONLY. McRAE,P.J.,DISSENTSWITH
SEPARATE WRITTEN OPINION.

The paternd grandmather dso daimsthat the chancdlor abused her discretion and/or committed
menifes error by faling to goply a gandard of reasonableness before finding thet the parents were
reesoneble in denying the paternd grandmoather vigtation with the child. Wefind that it is unnecessary to
reach this issue because the case should be vacated and remanded for further findings However, the
questionaf whether aperson has acted reasonably isgenerdly aquedtion of fact, not law. See, e.g., Ford
Motor Credit Co. v. Mathis, 660 So. 2d 1273, 1276 (Miss. 1995).
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MCcRAE, PRESIDING JUSTICE, DISSENTING:
119. | dissnt to the mgority's determination thet this cause should be sent back for further explanation

by the chancdlor usng thefactorsestablished in Martin v. Coop, 693 So.2d 912 (Miss. 1997). There
isno explanation needed. Thefactsdearly show that the ex-paternd grandmother isadranger tothischild
under our law.
120.  The record shows that the child was adopted by her maternd grandparents (“parents’) and has
lived with them dnce birth. Her paternd grandmother, who now seeks vistation, hed voluntary contact
with her up until she was two (2) yearsold. The child is now five (5) years old and has not had
visitation with her paternal grandmother in three (3) years.
21. Atthetime when vistations were permitted, the paternd grandmother’s "live in boyfriend” hed a
sonwho had been diagnosed with sexud deviance. Testimony and evidence a o tended to show thet there
was some concern thet the child may have been sexudly abused. The chancdlor in her rulings Sated thet
shewas" concerned by thefact that [the paternd grandmother hed] alowed [the child] to have contact with
aknown sex offender.” When the dlegations of abuse arose, the paterna grandmother contacted DHS
and accused the parents of sexud abuse. Uponinvestigation, the parentswere deared of any wrong doing.
122.  Whenthefather rdinquished his parentd rights, he became astranger to this child by law. Sotoo
hes the paternd grandmoather. The child has not seen or beenin contact with her paternd grandmather in
threeyears. They haveno rdationship onwhich to justify thegranting of vistation. Miss Code Ann. §93-
16-3 (Rev. 1994) providesin pertinent part that:

(2) Any grandparent who is not authorized to petition for vidtation rights pursuant to

subsection (1) of thissection may petition the chancery court and seek vigtation rightswith

hisor her grandchild, and the court may grant visitation rightsto the grandparent, provided
the court finds



(8 Thet the grandparent of the child had established aviable relationship with the
child ad the parent or custodian of the child unreasonably denied the
grandparent visitation rightswith child; ad

(b) That vigtation rights of the grandparent with the child would beinthebest inter est
of the child.

(3) For the purpose of subsection (2) of this section, the term "viable rdaionghip’ means

a rdaionship in which the grandparents or éther of them have voluntarily and in good

faithsupported thechild financially in wholeor in par tfor aperiod of not less

then Sx (6) months before filing any petition for vigtation rights with the child or the

grandparentshavehedfr equent visitationinduding occasond overnight vigtationwith

sad child for aperiod of not lessthan one (1) year.
(emphasisadded). The mgority underminesthis code sectionby dating that "[t]he Legidaurewould not
have given a naturd grandparent sanding to seek vigtation if it conddered naturd grandparents to be
'drangers and intended for their vigtation rightsto beterminated.” It is the mgority that misgpprehends
by itsandyss. Judt because the grandparents may have sanding to seek vigtation does not meen that
under these drcumdances the fectors for granting vidtation are stidfied or thet it isin the best interest of
the child to grant the grandmoather vigtation. Thefacts show that the grandmother has not supported the
child finenddly and has not seen the child frequently within the ladt three years. There is no viable
relationship between the grandmoather and the child upon which to basethe need for vistation. Theburden
was upon the grandmoather to produce such evidence. Since there was no evidence presented that would
support afinding for vigtation under Miss Code Ann. 8 93-16-3, the chancdlor was judiified in denying
vigtation.
123.  Addtiondly, it would not beinthe child's bedt interes to grant vigtation to the grandmather. The
factsdearly show that dlowing vistation by the grandmoather could be detrimentd to the child's hedlth and
well being. The grandmother continuoudy disregarded the legd parent's viditation restrictions. She took

the child to the shipyards despite repeated demands by the legd parentsthat she not teke her there. She



mantained a known sex offender in her home and even let the child be done with him.  Even dter
dlegations of sexud abuse arose, she il continued to dlow the sex offender to remain in her home.

Vigtation by the paterna grandmother would not bein the best interest of the child.

124.  For these reasons, | respectfully dissent.
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