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COBB, JUSTICE, FOR THE COURT:
1.  LeoPoindexta’s pickup truck was damaged in a callison with a vehide driven by Elby FHdds
Helds was insured under an automobile insurance policy issued by Southern United Fire Insurance
Company (Southern United). Poindexter filed suitinthe Lowndes County Circuit Court, againg Hddsand
Southern United, saeking to recover compensatory damages and punitive dameges directly from Southern
United. After Southern United filed an answver for Helds, the same atorney filed a separate answver for
Southern United.  In Southern United's separate answe, it sought dismissd under Miss R. Civ. P.
12(b)(6), which the drcuit court granted. Poindexter gpped sthe dismissal, assarting three assgnments of

error, edited asfollows



l. DISMISSING HIS SUIT FOR FAILURE TO STATE A CLAIM
UPON WHICH RELIEF MAY BE GRANTED.
. DENYING HISMOTION TO AMEND THE COMPLAINT.
[Il.  HOLDING THAT HISMOTION TO COMPEL DISCOVERY WAS
MOOT.
2. Although we agree with the trid court’sdismissal of Poindexter’ s origind complaint, we find thet
thetrid court erred in denying Poindexter’ smation to amend the complaint under Rule 15(8). Hence, we
reverse on that issue and remand for further proceedings.
FACTS

13.  InJdune 2000, Poindexter’s 1971 Chevralet pickup truck (being driven a thetime by hisson) was
invalved in acallisonwith Helds svehide a anintersection in Columbus, Mississippi. Poindexter’ struck
was towed from the scene of the accident and stored at the premises of the tow truck operator.
4.  Poindexter made demand on FHelds s insurance carrier, Southern United, for payment to cover
damege to his truck, loss of the use and enjoyment of his truck, and towing and storage fees. Southern
United made an offer of settlement to Poindexter, which was rgected because it did not indude payment
for loss of use or towing and Sorage fees
1.  Poindexter filed acomplaint in drcuit court seeking compensatory damages of morethan $7,000,
which induded $3,000 for damage to the truck, with the remainder baing loss of use, towing and sorage
fees. Thecomplaint further prayed for adedaratory judgment, pursuant to Rule57(b)(2), that Poindexter’s
damsfor loss of use, towing and Sorage, were covered under Helds sinsurance policy with Southern
United. Fndly, thecomplaint aleged that Southern United breached itsimplied covenant of good faithand
far deding in its settlement offer, and asked for $500,000 in punitive dameages.
6.  SouthernUnited answered the complaint as Hdds sinsurer, and separady, astoitsown ligbility.

In its answer in its separate capadity, Southern United admitted that Helds s policy was in full force and



effect a thetimeof theaccident, and that unspecified “ coverage” existed under thepalicy. Southern United
a0 assarted the fallowing three defenses: (1) the complaint fallsto Sateadam or cause of action againg
Southern United upon which rdief may be granted; (2) Poindexter may not bring a direct action agangt
Southern United for recovery of money it may be obligated to pay under itsinsurance contract with Helds;
and (3) Poindexter does not have stlanding to assert a third-party independent tort dam for bad faith
agang Southern United.

7. Poindexter served arequest for production of documents, whichwaspartialy ressted by Southern
United on the bedsthat it was not aproper party to thelawsuit. Poindexter then filed amation to compel
discovery.

8.  Pursuant to Rule 12(d), Southern United moved for aprdiminary hearing onitsmationto dismiss
Poindexter then filed amoation for leave to file afirs anended complaint, to add the additiond dam of
intentiond infliction of emationd distress

9.  Thetrid court conducted a hearing on Southern United's motion to dismiss and Poindexter’s
moations to compd discovery and for leave to file a firs amended complaint. At the condusion of the
hearing, thetria court granted Southern United smoation to dismissand denied Poindexter’ stwo motions.
The trid court specificaly concluded that: Poindexter could not bring a direct action agangt Southern
United for recovery of sumswhich it may become obligated to pay under itsinsurance policy with Helds,
Poindexter could not assart a separate or indgpendent tort daim againg Southern United for its dleged
falureto settle Poindexter’ sdams againg Heds, and because Southern United has admitted coveragefor
the accident, there existed no grounds for Poindexter to proceed againgt Southern United under Rule 57.
110. Thetrid court dso found that Rule 12(b) provides that upon dismiss for falureto dateadam,

leave to amend shdl be granted in accordancewith Rule 15(a), subject to thetrid judge ssound discretion,



but because Poindexter would be unebleto sate acause of action againg Southern United under thefacts
s forth in the complaint, together with any reasonable inferences to be drawn therefrom, granting leave
to amend would befutile Findly, the trid court dismissed Poindexter's mation to compd discovery as
moot.

11. Only Poindexter’s separate daims againg Southern United were dismissed pursuant to Miss. R.
Civ. P. 54(b) and are before this Court on gpped. Poindexter’s daims for property damage, lossof use,
towing and storage againg Heds are nat the subject of this apped.

STANDARD OF REVIEW

12.  ThisCourt’ ssandard of review for amation to dismissfor falureto sateadam upon which relief
may be granted iswdl-established, asfallows
A mation to digmissfor falure to gate adam under Missssppi Rule of Civil Procedure
12(b)(6) rases an issue of law. This Court reviews questions of law de novo. When
condderingamoationto digmiss thedlegaionsin the complant mugt betaken astrue, and
the motion should not be granted unless it gppears beyond doubt that the plaintiff will be
unableto prove any st of factsin support of hisdam.

Sennett v. United States Fid. & Guar. Co., 757 So.2d 206, 209 (Miss. 2000) (citetions omitted).

DISCUSSION

l. DISMISSING THE SUIT FOR FAILURE TO STATE A CLAIM
UPON WHICH RELIEF MAY BE GRANTED.

113.  Poindexter daims Southern United hastaken the pogtion thet it isnot responsblefor lossof use,
towing or dorage codts. By taking this pogtion, Poindexter argues that Southern United has denied its
dam agang Heds, and thus Poindexter is permitted to join Southern United as a defendant, pursuant to

Rule57.



114.  SouthernUnited respondsthet it has not denied coverage, that it has admitted thet Fidds spalicy
wasin full force and effect & the time of the accident, and thet it concedesthat coverage existed under the
palicy. Southern United argues that the position it has taken dearly has nothing to do with coverage;
ingtead, it soldy concerns the extent, amount and character of damages which Poindexter is daming.
Southern United sates that when Poindexter’ s suit againg Hddsisfindly tried, and if Poindexter obtains
afind non-gppedade judgment for hisdaims, Southern United, as Helds insurer, will pay that judgment
up to the limits of its policy with Fidlds
715. Rule57 was amended in 2000 to modify Missssppi’s traditiond rule which barred any type of
direct action by aninjured party againg aninsurer. Miss R. Civ. P. 57(b)(2) & cmt. Theamended rule
dlowsaninjured party to seek aded aratory judgment establishing coverage, wheretheinsurance company
hasindicated it may deny coverage of thedaim. The amended rule reedsin pertinent part:
(2 A contract may be congtrued ether before or after there has been a breach theredf.
Where aninaurer hasdenied or indicated thet it may deny thet acontract coversaparty’s
dam agang an insured, that party may seek a dedaratory judgment condruing the
contract to cover thedam.
Miss R. Civ. P. 57(b)(2).
116. Poindexter damsthet the amended Rule 57 ismerdy a codification of Lewis v. Allstate Ins.

Co., 730 S0.2d 65, 71 (Miss. 1998), where this Court held:

We take this opportunity to Satethat if an insurance company can conduct adeclaratory
actionregarding coverage prior to resolution of an underlying wrongful degthtrid, thenthe
insureds and third party beneficiaries should be able to raise the coverage question in the
underlying lawsuit aswel. Pursuant to our rules of avil procedure, a hearing to determine
coverage may be conducted if necessary. See Miss R. Civ. P. 57 ant. (recognizing thet
a plantiff may ask for a dedaraory judgment ether as his 0le rdief or in addition or
auxiliary to other rdief). Suchreviews of insurance contracts do not invalve the jury and
are often cursory. Accordingly, if aquestion of insurance coverage exids, aparty should
be adleto bring the insurer into alavsuit and have the coverage question resolved by the



judge. 1t should be noted that thisdoes not mean thet a party can mention insurance before
ajury, asthet rule dill haldsinthisdate.

f17.  Southern United contends that Poindexter’s truck was rendered a totd loss in the accident.
Poindexter does not seem to digoutethis, admitting in hisbrief thet “ Rlaintiff’ svehidewaslaer determined
to beatotd loss” Inits settlement offer, Southern United took the podition that Poindexter could not
recover damagesfor lossof useand Sorage of avehidethat isnot reparable. Southern United, however,
remindsthis Court thet this goped is not the proper forum in which to litigate thisissue, asthisissue must
be decided when Poindexter’ s case againgt Hddsistried. Southern United correctly deates
In atempting to litigate these issues under the guise of a Rule 57 dam for
determination of coverage, Poindexter has gotten the cart before the horse. He either

misunderdands the disinction between coverage under the policy and recoveradle
damages under the law, or is ddiberatdy attempting to cregte the illusion of a coverage

isue
Since Southern United has not denied coverage under the palicy of insurance

issued to Fidds there is not bags for an action under Rule 57(b)(2), MRCP, and

Poindexter’ srdianceon Lewis . . . ismigplaced. Without acoverage disputeto resolve

under Rule 57(b)(2), Southern United is not a proper party to these proceedings.
118. Whiletheamended Rule 57 parmitsan injured party to seek adedaratory judgment of coverage,
it does not permit an injured party to join an insurance company that has admitted coverage.  Southern
United has never disouted coverage; the extent of the coverageis an issue that mudt first be resolved by
thetrid court in Poindexter’ s action againg Heds
119. Judice Diaz rgects as “samantic” our didinction between denid of coverage and admisson of
coverage, and submitsthat Southern United’ sreluctance to pay until acourt has adjudicated exactly whet
isowing to Poindexter istantamount to adenid of coverage. For better or worse, ssmantics, the sudy of
what words mean, is an essantid part of the business of this Court, however mdigned a stence it has

become. The meaning of Rule 57(b)(2) isthat dedaratory judgment may be sought wherean insurer “has



denied or indicated thet it may deny” the existence of coverage. Southern United has Sated initsbrief to
this Court: “If and when Mr. Poindexter obtains a find, non-gopedadle judgment for these dams
Southern United will pay the judgment, up to the limits of its policy issued to Fields.” Wha
implicationisthere herethat Southern United plansto deny coverage? Judicia estoppd would presumebly
serveto quash any bdaed effort to do so and perhaps open Southern United up to bed-faith lighility as
well. See Mauck v. Columbus Hotel Co., 741 So. 2d 259, 264-65 (Miss. 1999) (judicid estoppel
goplies “where there is multiple litigation between the same parties and one party knowingly assat(s) a
positionincongsent withthepostionintheprior litigation”) (internd quotation marksomitted). Dedaratory
judgments are meant to “serve a ussful purpose in darifying and sattling the legd rdationsin issue’ ad
“dfordling] rdief from the uncartainty, insecurity, and controversy giving riseto the procesding.” Miss R.
Civ. P. 57 cmt. No uncertainty or lack of darity exiswith regard to coverage, o dedlaratory judgment
isingppropriate.

120. Therefore thisissueiswithout merit.

. DENYING HISMOTION TO AMEND THE COMPLAINT.

f21.  Inhiscomplaint, Poindexter sought relief from Southern United on account of itsdleged “ bad fath”
refusa to stlehisdam agang Heds In hisfirst amended complant, Poindexter was atempting to add
thedam of intentiond infliction of emotiond disress Poindexter arguesthat the amended complaint cures
the lack of privity problem from which his bed faith daim suffers. Poindexter filed hismationfor leaveto
amend twenty-two days prior to the hearing. Poindexter argues that the trid court’s ruling, denying his
mation, wasindirect conflict with themandatory language of Rule 12(b) and 15(a) of theMissssppi Rules

of Civil Procedure.



122. Aswedaed in Parker v. Mississippi Game & Fish Comm’n, 555 So. 2d 725 (Miss.
1989), “Our scope of review of an order denying amoation for leaveto amend under Rule 15 isaddressed
to the sound discretion of thetrid judge” | d. at 730. “ Unlesswe are convinced thet thetrid judge abused
his discretion, we are without authority to reverse” 1d.

123.  Southern United admitsthat Rule 12(b) providesthet upon dismiss for falureto Sate acause of
action, leave to amend shdl be granted in accordance with Rule 15(a), and further, leave to amend shdl

be granted when judtice 0 requires However, Southern United cites our opinion in Simmons V.
Thompson Machinery of Miss., Inc., 631 So.2d 798 (Miss. 1994), for the following:

Miss R. Civ. P. 15(3) provides, inter alia, that “leave [to amend] shdl be fredy given
whenjudicesorequires” . . . [1]f theunderlying facts or crcumstances rlied upon by the
plaintff may be a proper subject of rdief, he ought to be afforded an opportunity to test
hs dam on the meits In the absence of any apparent or declared
reason—such as . . . undue prejudice to the opposing party by virtue of
allowance of the amendment, futility of theamendment, ec—theleaveshould, asthe
rulesrequire, be “fredy given.”

Id. & 800 (quating Foman v. Davis, 371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 2d 222 (1962))
(emphadsin SSimmons).
124. Indenyingthemationfor leaveto amend, thetria court found that Poindexter “ cannot dateacause
of action againgt said defendant based upon thefacts set forth in the complaint, together with dl ressoneble
inferencesto be drawn therefrom, and thet all owi ng amendment woul d befutile.” (emphasisadded).
Inits Find Judgment of Dismiss, the trid court explained its reesoning. Since the firg complaint wes
defeated on the 12(b)(6) motion, the court consdered itsdlf entitled to dismiss Southern United:
Although Rule 12(b), MRCP provides that upon dismisd for fallureto gateadamupon
which rdief can be granted, leave to amend shdl be granted in accordance with Rule

15(3), the grant of leave to amend under Rule 12 and Rule 15 is|eft to the trid judge' s
sound discretion and leave to amend may be denied where it gopears cartain thet plaintiff



cannot date adam showing thet heis entitled to rdief or thet any amendment would be
futile [Citation to Smmons.]

125. Inhisrgected firs amended complaint, Poindexter alegesintentiond infliction of emotiond distress
(I1ED) basad onthefallowing: (1) “outrageousconduct” in dedining to pay histowing and Sorage charges,

(2) “economic coercion” in advisng Poindexter he could take the settlement or leave it; and (3) a
combination of “outrageous conduct” and “economic coerdon” in *“making satements to, among others

the towing and sorage sarvice” to the effect that Poindexter could sue if heliked but thet “since [he] did

not have any money, he would not be e to hire an atorney for suchasmdl dam.”

126. Onthemerits Poindexter'sdaim gppearsfutile. Rule 57(b)(2), which provides Poindexter with
hisentire bags for procesding againg Southern United, gpplies only to issues of coverage, and an [IED

damisnot acoverageissue. However, we are nat here concarned with the merits of Poindexter’sdam,

but with the narrow procedura question of whether the trid court abusad its discretion in denying
Poindexter leave to amend his complaint. And our answer to that narrow question, basad on the plain
language of Rule 15(a), must bethet it did.

127. Thelanguageof Rule 15(a), incorporating addiberate addition to thetext of thefederd rule, dates

On sudaining a mation to digmiss for falure to date a daim upon which rdief can be
granted, pursuant to Rule 12(b)(6), or for judgment on the pleadings, pursuant to Rule
12(c), thirty days leave to amend shall be granted, provided matters outsde the
pleadings are not presented a the hearing on the mation.
Miss R. Civ. P. 15(a) (emphasis added); see also Miss. R. Civ. P. 12(b) (on grant of Rule 12(b)(6)
moation, “leave to amend shdll be granted in accordance with Rule 15(8)”); Sligh v. First Nat’| Bank

of Holmes County, 704 So. 2d 1020, 1024 (Miss. 1997) (“the court'sdismissd of therr complaint for



falureto dateadamfor which rdief can begranted afforded . . . an automatic right to amend within thirty

days’).
128. Berauseleaveto amend was mandatory, thetrid court erred in determining thet it had discretion

to evauete the futility ve non of the amended complaint. Futility and Simmons are not revant here,
because that case did nat involve mandeatory leave to amend after a Rule 12(b)(6) dismisd, and the
language invalving futility was pertinent to the U.S. Supreme Court’ sinterpretation of the federal Rule 15
in Foman, not to our interpretation of the Misssdppi-gpeaific language about mandatory dlowance of
amendmen.

129. Thisdiginction between the federd and date language of Rule 15(a) was congdered only briefly
by our Court of Appeds in its opinion on whether Rule 15(a), taken with Rule 12(b), “providdd an

automdtic right to amend the complaint.” Jonesv. Lovett, 755 So. 2d 1243, 1246-47 (Miss. Ct. App.
2000). We reproduceits discusson below:

Soedificaly, Jones argues that theword “shdl” in Rule 15 removesthis particular type of
amendment from thejudgesdiscretionin denying leaveto amend thecomplaint. TheUnited
Sates Supreme Court discussed amendments to complaintsin Foman v. Davis, 371
U.S 178,83 S. Ct. 227, 9 L. Ed. 2d 222 (1962), Seting:

Rue 15(a) dedaresthat leaveto amend “ shdl befredy givenwhenjustice
S0 requires’; this mandate is to be heeded . . . if the underlying facts or
drcumgtances rdied upon by a plaintiff may beaproper subject of rdief,
he ought to be afforded an opportunity to test his daim on the merits. In
the abbsence of any gpparent or dedared reason—such as undue ddlay,
bed faith or dilatory motive on the part of the movant, repeated falureto
cure ddfidendes by amendments previoudy dlowed, undue prgudiceto
the oppasing party by virtue of dlowance of theamendment, futility of
the amendment, eic—theleave sought should, astherulesrequire, be
“fredy given.”

Foman, 371 U.S a 182, 83 S. Ct. 227. Although that case dedt specificdly with the

Federd Rules of Civil Procedure, the Missssppi Supreme Court dited the language with
goprovd inRed Enter ., Inc. v. Peashooter, Inc., 455 So. 2d 793, 795 (Miss. 1984).

10



Jones, 755 So. 2d a 1247 (emphasis added). This Court did indeed gpproveF oman’ sabove-quoted
languegein Peashooter. However, in Peashooter, we were addressng only Missssppi Rule of Gvil
Procedure 15(b), which usesthe same*“whenjustice o reguires’ sdandard asdoesthefederd Rule15(a).
Peashooter, 455 So. 2d a 795. Therefore, wewereabletordy ontheU.S. Supreme Court’ slanguage
inFoman discussing thefederd Rule 15(8). But that language Smply does not goply whenweturntothe
Missssippi-gpecific languageof our Rule15(8). Therefore, the Court of Appealsshould not have gpplied
Foman and Peashooter to Rule 15(a), the plain language of which does indeed provide an “dosolute
right to amend the complant.”

130.  For usto hald atherwise would require us to disregard the plain language of Rules12 and 15in
favor of our own notionsof judida effidency and expediency. Thisweaenct preparedtodo. SeeVan
Meter v. Alford, 774 So. 2d 430, 432 (Miss. 2000) (Waller, J) (plainlanguage of Rulesshould govern);
cf. McGriggs v. Montgomery, 710 So. 2d 886, 890 (Miss. Ct. App. 1998) (holding Rule 41(a)(1)(i)
“dear and unambiguous on its face and admit[ting] of no exoeptions thet cal for the exerase of judicid
discretion by any court”). A grant of discretion to our trid courts would open up the propect of future
litigation over what amendments are or are not “futile” aword it may wel befutile to define objectivdy.
Unless and until the Missssippi Rules are dtered, we prefer to exercise judicid redtraint and to hold thet
“ddl” means “shdl,” nat “shdl sometimes”  See, e.g., Iw v. Harrington, 644 So. 2d 1218, 1221

(Miss 1994):

The federd courts have equated “futile” with the Rule 12(b)(6) sandard. See, e.g., Stripling
v. Jordan Prod. Co., 234 F.3d 863, 872-73 (5th Cir. 2000). Wereweto do likewise, the consequence
would beto transform every pogt-12(b)(6) motion to amend under Rule 15(a) into a12(b)(6) hearing on
the proposad amendment. The wisdom of this gpproach is not for us to decide today, given our plain-
language reading of our Rule 15(3).

11



The operative word of § 93-9-21 is “shdl.” A badc tenet of atutory condruction
condrains us to condude that, unlike the discretionary nature of “may,” the word
“shall” isamandatory directive. Asaconssquence, in a proceeding to establish
paternity, uponmation by ether the plantiff or defendant for an order requiring blood tests,
thetrid judge must grant themation; no discretion isafforded thetrial judge.

(emphadis added).

181.  We do notethat the mation for leave to amend was actudly mede beforethetrid court dismissed
thefirs complaint. Whether it would have been proper for thetrid court tofirgt deny themoationtoamend,
and only then to dismissthe arigind complaint, we need not decide onthefactsbeforeus? Here, thetrid
court dismissed the daim gaed in the origind complaint, and only then went on to deny the mation to
amend. That was an abuse of discretion, and we therefore reverse on thisissue,

1.  HOLDING THAT HISMOTION TO COMPEL DISCOVERY WAS
MOOQOT.

132.  FAndly, Poindexter arguesthat because thetrid court erred in granting Southern United' s maotion
to digmiss and denying his mation for leave to amend, it follows that the trid court ered in holding his
moationto compd discovery moot. Neather party hasdted authority onthisissue. However, it followsfrom
our reversd onissue |l thet the trid court, upon remand, should reconsder Poindexter’s mation on the
merits

CONCLUSON

2|t would be srange, admittedly, if a mation to amend could be denied five minutes before
dismiss, but wasrequired to be granted five minutes after; partieswould then be pendized for expediting
thar pleadings. In the former ingtance, thetrid court would be bound by the rulethet leave to amend shdl
be granted fredy asjudice reguires. “In practice, an amendment should be denied only if the amendment
would cause actud pregjudice to the opposite party.” Miss R. Civ. P. 15 cmt. The mere fact thet the
opposite party would be put to the trouble of moving to dismissthe amended complant probably doesnot
risetothelevd of “actud prgudice” Aswe have dated, thelanguage of Rule 15(a) isexplicitly mandetory
and does not suggest any room for prudential condderations.

12



133. Thetrid court did not er in dismissing Poindexter’ sdam in his origind complaint. However, it
dd er in denying Poindexter’ smoation for leave to amend and hismoation to compd discovery. Therefore,
we afirmin part the judgment of the Lowndes County Circuit Court and reverse in part, remanding for
proceedings condgent with this opinion.

134. AFFIRMED IN PART; REVERSED & REMANDED IN PART.

PITTMAN, CJ., WALLER AND CARLSON, JJ.,, CONCUR. EASLEY AND
GRAVES, JJ., CONCUR IN PART AND DISSENT IN PART WITHOUT SEPARATE
WRITTENOPINION. WALLER,J.,,CONCURSWITH SEPARATEWRITTENOPINION
JOINED BY SMITH, PJ.,, AND CARLSON, J. McRAE, P.J., DISSENTS WITH
SEPARATE WRITTEN OPINION JOINED BY DIAZ,J. EASLEY, J.,JOINSIN PART.

DIAZ, J., CONCURSIN PART AND DISSENTSIN PART WITH SEPARATEWRITTEN
OPINION JOINED BY McRAE, P.J.,EASLEY AND GRAVES, JJ.

WALLER, JUSTICE, CONCURRING:
135. | agreethat thedigmissAl of the damsagang Southern United Fre Insurance Company should be
afirmed. Furthermoreg, it istrue M.R.C.P. 15(a) mandatesthat thirty daysleaveto anend be givenif the
trid court grants a moation to dismiss for falure to sate a dam upon which rdief is granted pursuant to
M.R.C.P. 12(b)(6). Therefore, under aliterd reeding of M.R.C.P. 15(a), thedenid of Poindexter'smation

to amend mugt be reversed.

136.  Whilel concur withthemagority, | beievethebetter courseistotemper M.R.C.P. 15(a)'smandate
with the paramount concerns of logic, futility of amendment, and judicid economy. Because we should

falow thiscourse, | bdieve it is now gopropriate for this Court to amend M.R.C.P. 15(a) to dlow trid

13



courtsto usediscretionin ruling onmationsto amend. See Fed. R. Civ. P. 15(a).2 Here, Poindexter does
not propose an amendment thet would alow him to proceed under Missssippi law.

137.  Under our law, an injured third party may not maintain any direct action againg a tortfeasor's
insurance compary. Westmoreland v. Raper, 511 So. 2d 834, 885 (Miss. 1987); Smith v. City of
West Point, 475 So. 2d 816, 819 (Miss 1985). However, wehaverecognized that thisline of caseswas
modified by the adoption of Rule 57 of the Missssppi Rules of Civil Procedure, which providesthet an
insurance company may be named asaparty to an action for the purpose of seeking dedlaratory judgment
on the question of coverage. Jackson v. Daley, 739 So. 2d 1031, 1038 (Miss. 1999). In Jackson,
we dfirmed adrcuit court's ruling which dlowed a plaintiff to add the defendant tortfeasor'sinsurer asa
Oefendant for dedaratory judgment for the limited purpose of determining coverage, but we would not
dlow the insurer to be named asared party ininterest. |d.

138.  Because there is no Satutory authority dlowing a third-party direct action agang an insurance

conpany, M.R.C.P. 57s right of filing a dedaraory judgment action againg an insurer is a narow

3Fed. R. Civ. P. 15(a) provides asfollows:

(@) Amendments. A party may amend the party's pleading once as amatter of
course a any time before aresponsive pleading isserved or, if the pleading isoneto which
no responsive pleading is permitted and the action has not been placed upon the trid
caendar, the party may so amend it a any time within 20 days after it is served.
Otherwise a party may amend the party's pleading only by leave of court or by written
consent of the adverse party; and leave shdl be fredy given when judtice so requires. A
party shdl plead in response to an amended pleading within the time remaining for
response to the origind pleading or within 10 days after service of the amended pleading,
whichever period may be the longer, unless the court otherwise orders.

“Actudly, the Court at one point recognized that this line of cases was overruled, but this finding
was withdrawn after amotion for rehearing wasfiled. See State Farm Mut. Auto. Ins. Co. v. Eakins,
No. 96-CT-00034-SCT, 1998 WL 852920, * 3 (Miss. Dec. 10, 1998), super ceded on rehearing,
748 S0. 2d 765 (Miss. 1999).

14



exceptionto thebroader prohibition againg aninjured party mantaining adirect action againg atortfeasor's
insurer. This excegption does not permit Poindexter to amend his complaint to add adam of intentiond
inflictionof mentd distressagaingt Southern United. Here, noissueexistsasto coverage because Southern
United has assumed the defense of Poindexter’'sdaim againgt Helds, itsinsured, without asserting any issue
asto coverage.

SMITH, P.J., AND CARLSON, J., JOIN THISOPINION.

McRAE, PRESIDING JUSTICE, DISSENTING:

139. | agreewith Judtice Diaz who Sates that this action should be reversed and remanded for review
and adetermination of coverage as provided for by Rule 57 of the Missssppi Rules of Civil Procedure,
whichisadirect codification of this Court'srulingin Lewis v. Allstate Ins. Co., 730 So.2d 65 (Miss.
1998).

40. AfterLewis, M.R.C.P. 57 wasamended to teke care of Stuationssuch asthis. It wasto provide
a quick resolution to the issue of coverage through a declaratory judgment. The only way to expedite
determination of coveragein thisstuation isto follow the procedures of M.R.C.P. 57 and file suit seeking
declaratory judgment. Why should one haveto go totrid to obtain adeterminaion ontheloss of useand
depreciation damages, when it can be determined up front?

1. Itisdear tha Southern United is"deny[ing] or indicat]ing] thet it may deny " coverage within the
meeningof M.R.C.P. 57. Southern United, initsbrief, datesthat if and when Leo Poindexter obtainsafind
judgment for these daims then it will pay the judgment up to the limits of the policy issued to Feld. But
presently, it is denying thet the policy coversthe loss of use of avehide when the vehideisatotd loss.

What is Southern United redlly doing? It isessantidly denying coverage
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142.  Furthemore, it is more gppropricte for a determination of coverage to be addressed in a
declaratory judgment prooeeding rather then through lidhility litigetion onthemerits. Thisiswhat M.R.C.P.
57 was designed to do.

143.  For these reasons, | respectfully dissent.

DIAZ,J.,JOINSTHISOPINION. EASLEY, J.,JOINSIN PART.

DIAZ, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

4. | agreethat the trid court committed reversble error by refusing to dlow Leo Poindexter an
opportunity to amend hiscomplaint. However, | disagree with the mgority’ saffirmance of thetrid court’s
dignisA of hisdedaratory judgment action. Accordingly, | respectfully dissant.

5.  Poindexter susaned property damage and economic loss asaresult of thenegligenceof Elby L.
Heds Hddsis insured for such negligence by Southern United Fre Insurance Co., which denied
coverage for asubgantid portion of Poindexter’ sclam. Asaconsaquence, Poindexter wasentitledtojoin
Southern United as a defendant pursuant to M.R.C.P. 57(b)(2). According to thet rule, Poindexter is
entitled to saek a dedaratory judgment condruing whether the insurance contract provides coverage for
hisloss

6. Poindexter auffered atotd lossof hisvehide. 1t hasbeen Stting in storage, with feesaccruing, Snce
June 30, 2000. Heisunadleto useit anymoreand isin need of anew vehide If Hddsisfound to have
been the cause of Poindexter’s losses, then she will be dso lidble for these additiond expenses. See
Vining v. Smith, 213 Miss. 850, 58 So. 2d 34 (1952) (holding that the loss of use of amoator vehide,
and amounts necessaxily expended in the hire of another vehide, and the reesonable cogt of presarving and

repairing injured motor vehicles are dements of damages which may be recovered). As her insurer,

16



Southern United is contractudly obligeted to indemnify Feds for lidhilities incurred which are covered
under thelr insurance agreament.
147. Asisits prerogetive, Southern United digputed the amount of actud property damege sustained
by Poindexter and took the pogitionthat it isnat respongblefor thetowing and Storage charges or theloss
of use, thus denying coverage for thesedaims. Consequently, asis his tatutorily-prescribed prerogaive,
Poindexter joined Southern United as a defendant pursuant to M.R.C.P. 57(b)(2), which providesin
pertinent part asfollows
Where an insurer has denied or indicated thet it may deny that acontract coversaparty’s
dam agang an insured, that party may seek a declaratory judgment condruing the
contract to cover thedam.
The Comment following Rule 57 dates, in pertinent part:

Rule 57 (b) was amended in 2000 to authorize aninjured party, where aninsurer
has indicated thet it may deny coverage of theinjured party’ sdam, to seek adedaratory
judgment establishing coverage. The traditiond rule in Mississppi barred any type of
direct action by an injured party againg an insurer. (dtations omitted). The amendment
modifiesthe traditiond rulein the interest of judicid economy by dlowing adirect action
for the limited purpose of a declaratory judgment.

Allowing the injured party to seek a dedardtion thet the injured party’sdam is
covered by the defendant’s policy may reduce litigation cods  Frd, it may avoid
unnecessay litigation when the palicy isthe only asset thet might satisfy theinjured party’s
dam, because adetermination of non-coverage would avoid the need of trid of thedam
agand the insured.  In addition, if the injured party brings the dam for dedaraory
judgment together with the daim againg the insured, the rule may dlow dl of the issues
growing out of an incident to be resolved in asingle judgment.

148.  Southern United offered to settlethisdam with Poindexter for lessthan the damages heincurred;
thereby essantidly assarting that coverage did nat exig for his additiond dameges  Following the
procedure outlined in Rule 57(b), Poindexter sought a dedaratory judgment to determine the coverage
issue Inmy opinion, this procedureis sound and promotes the economica resolution of cases.: Southern

United has assarted inits brief thet, if itsinsured isfound negligent, and coverageisfound to exist for these
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additiond damages then it will make Poindexter whole up to the limits of its policy with Fdds If it can
be determined, prior to alengthy jury trid, thet coverage doesin fact exi for these dameges, then this
determination should be made. 1t may cause Southern United to revist settlement and thereby, in
conformity with the hopes of the commentators to Rule 57(b), avoid unnecessary litigation and wagte of
judicid resources

149.  Inmy opinion, the semantic argument urged by Southern United and accepted by thetrid court and
the mgority of this Court confusestheissue. It focuses on adigtorted linguidic variation of what Southern
United is actudly assarting. Southern United is not merdly arguing over “the extent, amount and cheracter
of dameages which Poindexter is daming,” rather, it is assating that, regardless of how much it cost
Poindexter to gore his vehide or how much he was inconvenienced by nat having the use of hisvehide,
it isnot respongble for that damage because it isnot acovered loss. Inmy opinion, thet assertion isthe
very purpose for which Rule 57(b) was amended, and Poindexter’ s dedaratory judgment action should
be dlowed to proceed.

150. | agreethat thetrid court committed reversbleerror by refusing to dlow Poindexter an opportunity
to amend his complaint. However, | would dso reverse the trid court’s decison to dismiss Southern
United from this action. Because it has denied responghility/coverage for his dam, | would require
Southern United to defend Poindexter’ s dedlaratory judgment action in accordance with the gtrictures of
M.R.C.P. 57(b)(2).

McRAE, P.J.,EASLEY AND GRAVES, JJ., JOIN THISOPINION.
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