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IRVING, J., FOR THE COURT:

1. K enyatta Donta Cheeks appedl s from ajudgment entered in the Circuit Court of Madison County

pursuant to ajury'sverdict which found Cheeks guilty of burglary of an automobile. Inthisapped, Cheeks

raises the following issues

l. WHETHER THE TRIAL COURT COMMITTED REVERS BLE ERROR IN ALLOWING,
OVER DEFENSE'S OBJECTIONS, EVIDENCE OF OTHER CRIMES, WRONGS, OR



ACTS OF THE DEFENDANT IN VIOLATION OF RULES 403 AND 404(b) OF THE
MISSISSIPPI RULES OF EVIDENCE. AND FURTHER, ERRED IN FAILING TO
CHARGE THE TRIAL JURY SUA SPONTE WITH A LIMITING INSTRUCTION
CONCERNING THE ADMISSION OF SUCH EVIDENCE.

1. WHETHER THE EVIDENCE WAS SUFHCIENT TO SUPPORT THE VERDICT.

.  WHETHER THE TRIAL COURT COMMITTED REVERS BLE ERROR IN REFUSING TO
GIVE A CIRCUMSTANTIAL EVIDENCE INSTRUCTION TO THE JURY.

V. WHETHER THE ASSISTANCE RECEIVED BY APPELLANT WAS INEFFECTIVE.
92. Finding no reversible error, we affirm.
FACTS

13.  Atapproximately 2:30 am. on July 11, 2000, Officer Michael McGahey of the Ridgeland Police
Department was parked in a clearing off of Old Canton Road observing the traffic as it passed by. He
noticed aBuick LeSabre pass by severa timeswithin ashort period. Hetook more notice of the LeSabre
when it turned into Sunchase Apartments. About five to ten minutes later, the LeSabre came out and
Officer McGahey then watched the LeSabre turn into Canton Square Apartments. The LeSabre then
drove through the parking lot and stopped for afew secondsat every parking placewithinthe parking lot.
Officer McGahey found these actions suspicious and decided to question the occupants of the LeSabre.
4. WhenOfficer McGahey gpproached the vehicle, hefound that it was occupied by two individuals,
afemde driver and a male passenger. After observing the male passenger lying down in the back sedt,
Officer McGahey ordered both occupants out of the vehicle and attempted to obtain their identity. The
femde identified hersalf and presented photo identification. The mae passenger identified himsdf and
produced a driver’s license reflecting the same name he had given to the officer. As Officer McGahey
questioned both of them, he found that their stories did not match regarding their reason for being a the

Canton Square Apartments.  Officer McGahey asked the male passenger to identify the owner of the



vehicdle. The mae passenger first said hedid not know, but he stated |ater that the vehicle belonged to his
cousin, Kenyatta Cheeks. He eventudly admitted that he was in fact Kenyatta Donta Cheeks.  Officer
McGahey arrested Cheeksfor giving faseinformation.? Afterwards, the LeSabre wasimpounded and its
contents were inventoried. Among the things found in the LeSabre was a vV C CD player that wasin the
dashboard but not wired to the car.

5. At 6:46 am., Officer Rick Miller, dso of the Ridgeland Police Department, received a telephone
cal concerning an automobile burglary a Sunchase Apartments. Officer Miller took the burglary report
and spoketo the victim. The victim described in detall the JVC CD player that was stolen and showed
Officer Miller an owner’s manud for the CD player. Officer Miller was aware of the facts regarding the
arrest of Cheeks by Officer McGahey and asked the victim to come down to the police department to
visudly identify the CD player. Once the victim pogtively identified the CD player that was taken out of
Cheeks's LeSdbre as her stolen property, it was released to her. In addition to the victim's visua
identification of the CD player, the modd number of the stolen CD player matched the modd number in
the owner’ s manud that the victim had previoudy produced. Also scratch marks on the CD player taken
from Cheeks's vehicle matched the scratch marks found on the dashboard of the burglarized vehicle.
Subsequently, Cheeks was charged with automobile burglary. Other pertinent facts will be related during
the discussion of the issues.

ANALY SIS AND DISCUSSION OF THE ISSUES
1. Evidence of Other Crimes, Wrongs, or Acts
T6. The rdlevancy and admissbility of evidence are within the discretion of the tria judge, and the

decison of thetrid judgewill not bereversed unlessthat discretion hasbeen abused. Smith v. State, 656

! There is no evidence in the record of this charge being pursued by the State.
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So. 2d 95, 98 (Miss. 1995). However, this discretion of the trid court must be exercised within the
boundaries of the Missssippi Rules of Evidence. 1d. Under the rules, an “error may not be predicated
upon aruling that admits or excludes evidence unless a substantia right of the party is affected.” M.R.E.
103(a). Unlessthetrid judge s discretion is so abused as to be prgudicid to the accused, we will not

reverse the ruling of the trid court. McGowan v. State, 706 So. 2d 231, 243 (143) (Miss. 1997).

q7. Initidly, we point out that the defense has failed to preserve the objection on gpped. Prior to the
State cdling itsfirgt witness, defense counsd and the State conferred with the tria judge concerning what
the defense counsel deemed inadmissible evidence. Specificdly, defense counsd asked thetrid judgeto
disdlow the introduction of evidence that Cheeks was in possession of astolen vehicle, the LeSabre, with
an dtered vehicle identification number (VIN).

T18. During its case-in-chief, the State did not mention that the vehicle in which Cheeks was arrested
wasin fact golen. However, on direct examination of Cheeks, defense counse questioned Cheekson his
knowledge that the LeSabre was a stolenvehicle at thetime of histaking possession and the fact the VIN

was altered. Accordingly, during the cross-examination of Cheeks, the State further questioned Cheek as
to hisknowledge of thedtered VIN and asked if heplayed an activeroleinthedteration. Defense counsd
did not object to the cross—examination of Cheeks on these facts.

T9. The defensefailed to properly preservetheissueof other crimes, wrongs, or actsfor gpped. There
was no evidence within the record where the defense counsadl made any objection to the State' s cross-

examinaion of Cheeks regarding the altered VIN. The defense only had a conference with the State and
trid judge about the stolen LeSabre and the dtered VIN. No motion or specific objection to the

admittance of evidence of prior bad acts or wrongs was stated on the record by the defense. By failingto



object onthegroundsof prior bad acts, thisissueiswaived on apped. Walker v. State, 671 So. 2d 581,
605-6 (Miss. 1995). Moreover, defense counsel opened the door for such questioning by the questions
asked on direct examination. Thisissue lacks merit.

2. Sufficiency of the Evidence
110. Cheeksdlegesthat the State presented insufficient evidence to support a conviction for burglary
of anautomobile. Cheeks maintainsthat the State’ s case waswholly circumstantia. Furthermore, Cheeks
argues that the State did not produce a single eyewitness nor did he ever confess to the crime.
f11.  Not surprisngly, the State contends that there was ample evidence to prove Cheeks was the
culprit. One of the most compelling pieces of evidence, according to the State, is the finding of the tolen
CD player in Cheeks's possession.  The State explains that not only was Cheeks caught in the
neighborhood where the automobile burglary occurred, but he had a dubious reason for being there. In
addition, the State asserts that Cheeks lied about his name and owning the vehicle. Also, Cheeks was
identified in the courtroom by Officer McGahey. Further, the State advancesthat Cheeks sown testimony
corroborated some of the facts testified to by the Ridgeland officers.
12.  Inchdlengesto the sufficiency of evidence, the Sandard of review requiresthat the evidence must
be consgdered in thelight most favorable to the State, and we accept dl evidence astrue. McReev. State,
732 S0. 2d 246, 249 (19) (Miss. 1999). An appellate court may only reverse with respect to one or more
of the elements of the offense charged, if the evidence so considered is such that reasonable and fair-
minded jurors could only find the accused not guilty. Collier v. Sate, 711 So. 2d 458, 461 (1) (Miss.
1998). If theevidenceisfoundto belegaly insufficient, then discharge of the defendant isproper. McRee,

732 So. 2d at 249 (19).



113. In Murphy v. Sate, 566 So. 2d 1201 (Miss. 1990), the supreme court held that “[m]ere
possesson of solen articles, by itself, is not enough to convict a person for the crime of burglary. Id. at
1206.
14.  Inour case, we have more than mere possesson. We have dready st forth in this opinion the
relevant evidence presented by the prosecution, and we will not repesat it here. Cheeks offered the
testimony of his mother that she had previoudy seen a CD player in his vehicle. He aso offered the
tesimony of Mark Russdll who tedtified that he installed aCD player in Cheeks sLeSabre.  Sufficeit to
say that notwithstanding the evidence offered by Cheeks, the evidence offered by the State, if believed by
the jury, was sufficient to sustain the verdict. Apparently, thejury accepted this evidence and rejected the
evidence offered by Cheeks. Thiswaswell within the jury's prerogative.
115.  Our supreme court hashed that “ mattersregarding weight and credibility to be accorded evidence
areto be resolved by thejury. McRee, 732 So. 2d at 249 (19). Obvioudy, the jury did not give much
weight to the testimony of Cheeks's witnesses.
116. The supreme court in Shields v. State, 702 So. 2d 380 (Miss. 1997), put forth four factors to
congder when andyzing the sufficiency of the evidence to support an inference of burglary. The factors
to congder include:

1. The tempord proximity of the possession to the crime to be inferred,

2. The number or percentage of the fruits of the crime possessed;

3. The nature of the possession in terms of whether there is an attempt a concealment

or any other evidence of guilty knowledge;
4.Whether an explanation is given and whether that explanation is plausble or
demongtrably false.

Id. a& 383. Thefirgt factor, the tempora proximity of possession, lends great strength to the inference that

Cheeks committed the burglary. He was shown to have possession of the CD player afew hours before



the burglary was reported. The second factor aso lends strength to the inference. The only item reported
stoler to Officer Miller was the CD player, and Cheeks was stopped with the CD player in his vehicle.
The third factor detracts from the inference. Cheeks had the CD player Stting in the dashboard of his
vehicle. Therewas no atempt by Cheeksto conced the CD player. Findly, the fourth factor supports
the inference because, notwithstanding the fact that Cheeks offered an explanation for the CD player being
in his LeSabre, the State's evidence proved that the offered explanation was demonstrably fase.
Furthermore, asin Shields, Cheeks offered no proof that he bought the CD player or acquired it in another
way, and, asin Shields, thislack of proof isfatd. Shields, 702 So. 2d at 383. Thisissue lacks merit.
3. Circumstantial Evidence Instruction

17. Thisargument raises aquestion regarding the trid judge srefusd to give acircumstantid evidence
indruction. Again, Cheeksarguesthat the State did not produce asingle witnessto tetify that he wasthe
one who broke into the automobile. Furthermore, Cheeks contends that there was no direct evidence by
way of confesson.

118. Circumdantid evidence ingtructions are only proper when the State's case is based wholly on
circumstantia evidence, and that is not the case sub judice. Cheeks citesto Jonesv. State, 797 So. 2d
922 (Miss. 2001), wherein the court observed the clarity of our law on the requirements for granting a
crecumgtantia indruction. "[T]he law is clear in this Sate that where dl the evidence tending to prove the
quilt of adefendant ispurdy circumgantia, thetria court must grant ajury instruction that every reasonable
hypothess other than that of guilt must be excluded in order to convict.” Id. at 927 (121) (citing

Henderson v. Sate, 453 So. 2d 708, 710 (Miss. 1984).



119.  While Cheeks cites the proper law, hefallsto recognize that not dl the evidence presented by the
Statewascircumgantia. Officer McGahey wasan eyewitnessto much of Cheeksssuspiciousactivity and
confronted Cheeks essentidly while this activity was transpiring.
920. InBochesv. Sate, 506 So. 2d 254 (Miss. 1987), the supreme court held that the testimony of
officer concerning baes of marijuana found in automobile was direct evidence of the offense. 1d. at 260.
Therefore, the Boches court found that it was not necessary that a circumstantial evidence ingruction be
granted astothisdlement. Id. ThesupremecourtinHart v. Sate, 639 So. 2d 1313, 1316 (Miss. 1994),
aso uphedthetrid court'srefusal to give acircumstantia evidenceingruction wherean officer’ stestimony
was used by the State as direct evidence.
921. This Court holds that the testimony of Officer McGahey, the arresting officer, is direct evidence.
As previoudy recounted, Officer McGahey tegtified that he found the CD player in Cheek’svehicle. He
a0 tedtified to a plethora of suspicious movements by Cheeks. There is no meit to thisissue.

4. Effective Assistance of Counsel
122. Thelast issue argued by Cheeks concerns the performance of histrid counsel. He urgesthat his
counsdl wasineffective. The gpplicable sandard of review in determining whether counsdl wasineffective
was enunciated in Srickland v. Washington, 466 U.S. 668 (1984). The Missssippi Supreme Court
adopted the Strickland standard in Stringer v. Sate, 454 So. 2d 468 (Miss. 1984). To succeed on a
clam of ineffective assstance of counsd, a defendant must prove under the totdity of the circumstances,
that (1) his attorney’s performance was defective and (2) the deficiency deprived the defendant of afair
trid. Id. at 476-77. Alleged deficienciesin assstance of counse must be presented with “ specificity and
detal” in non-conclusory fashion. Perkinsv. State, 487 So. 2d 791, 793 (Miss. 1986). Judicia review

ishighly deferentid to the attorney, and thereisastrong presumption that the attorney’ s conduct fell within



the wide range of reasonable professiond assstance. Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995).
Withrespect tothe overal performance of the attorney, “counsdl’ sfailuretofile certain motions, cal certain
witnesses, ask certain questions, or make certain objections fal within the ambit of trid strategy” and do
not give rise to an ineffective assstance of counsel cdlam. Cole v. State, 666 So. 2d 767, 777 (Miss.
1995). 123. Insupport hisclam that his counsd was ineffective, Cheeks makes two arguments. The
first argument isthat histrial counsd opened the door as to the atered VIN and stolen vehicle. Cheeks
contends that the VIN inquiry by histrial counsd wasirrdevant to the crime charged. Moreover, Cheeks
contends the State had not offered any evidence that the vehicle was stolen or possessed an dtered VIN,
but that his trid counsd pursued this matter to Cheekss detriment. Cheeks ingdts that his trid counsd
pregjudiced him by opening the door to such evidence because his ability to receive afar trid was made
impossible. Consequently, the jury had before it evidence of other crimes, and/or bad acts alegedly
committed by Cheeksin addition to the charge of automobile burglary.

924. Conversdy, the State propounds that the presentation by Cheeks's tria counsd of the
aforementioned testimony was clearly within the gambit of trid strategy. We agree. Asprevioudy stated
in Cole, trid counsd is dlowed much deference with respect to tria srategy. Id. a 777. But evenif we
were to hold that Cheekss counsd's performance on this matter was defective, we would still be
congrained to hold that Cheeks fails to sustain his burden of showing that he was deprived of afair trid.
There was very strong evidence which supports his guilt.

925.  The second argument that Cheeks makes in support of his ineffective assstance of counsd clam
isthat histrid counse falled to pursue a hearing on new and materid evidence after filing the motion for a
new trid. According to Cheeks' s gppellate counsd, if trid counsel had pursued the motion, thetrial court

"would have been presented evidence showing that indeed [Cheeks] had purchased the CD player.” Itis



perplexing to this Court, to say the least, asto how thisevidence can be characterized as"new and materia
evidence." Surely, during the time of trid Cheeks had knowledge of whether he purchased the CD player
and could have brought forth that evidence at trid. Thisissueis utterly without merit, aswel asthe other
issues presented by Cheeks; consequently, we affirm the tria court on dl issues.

926. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY OF
CONVICTION OF AUTOMOBILE BURGLARY AND SENTENCE OF SEVEN YEARSIN
THECUSTODY OF THEMISSI SSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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