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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1. This mater is before this Court on interlocutory apped from an order of the Circuit Court of
Lafayette County granting leave for Wdter S. Moore ("Moore") to amend his origind complaint againgt
Dowde Butane Gas Compary, Inc. ("Dowd€’). The amended complaint added adam for intentiond
spoliation of evidence and joined, as defendants, Reliance Insurance Company ("Rdiance’) and Jeen L.

McDowdl (“McDowdl"). Because this Court has not yet recognized spaliation of evidence as an



independent cause of action, we granted the defendants petition for interlocutory goped pursuant to
M.RA.P. 5. Reiance has ance been digmissad as aparty to this goped.

FACTS
2. On September 23, 1999, the underground propane tank on Moores residence in Lafayette
County, Missssppi, exploded. The accident occurred while John Currie, an employee of Dowdle Gas,
was ddivering propaneinto the tank. Both Moore and Currie were injured.
183.  Dowde Gasreported theaccident tothe State of Missssppi'sLiquefied Compressed GasDivison
of the Department of Insurance, and the State digpatched James Thompson to investigate the scene.
Thompson and G.W. Hardl, an employee of Dowdle Gas, gpproached Moore in the hospita to obtain
permission to enter Moores property. According to Thompson and Harrdl, Moore verbaly consented
to their entry onto the property and investigation of the accident scene, but because Moore was ungble to
sgn aconsat form, afriend of Moores in the hospitd room signed Moore's name on Moore's behdf.
Moore, however, dlegesthat he never consented to the invedtigation.
4.  Rdiance as insurer of Dowdle Gas, contacted Jean L. McDowdl, a propane expert and
professond engineer, and requested that he participate in an initid ingpection of Moores premises and
excavaion and removd of the underground tank. Thompson and McDowell entered Moores property
to investigatethe accident and ultimetely removed thetank from the premiseswith theassstance of Dowdle
Gasemployess. Thetank is currently held in storage by Dowdle Gas in Oxford, Missssippi.
B. OnSeptember 31, 1999, Moorefiled suit agang Dowd e Gasin the Circuit Court of Lefayette
County. On June 19, 2000, Moore filed amation to amend hiscomplaint, and Circuit Judge R. Kenneth
Coleman granted leave to amend on Augudt 1, 2000. Moores amended complaint added Rdiance and

McDowel| as defendants. The complaint dleged that Dowdle Gas was ligble under three counts— gtrict



ligbility, negligence per s, and sne qua non.* The complaint dso dleged that dl three defendants were
ligble for trepass, converson of chattds, and intentiond spaliation of the evidence. Findly, the complaint
assated adam for fraud againg Dowdle and Rdiance.

6.  The drcuit court cetified its ruling for interlocutory apped, and this Court granted Dowdles
petition for interlocutory gpped, joined by Rdiance and McDowdl, on February 9, 2001. Dowdl€es
petition raises the fallowing issues for review:

l. WHETHER SPOLIATION OF EVIDENCE ISRECOGNIZED ASA
INDEPENDENT TORT IN THISSTATE.

. WHETHERTHE CIRCUIT COURT ABUSED ITSDISCRETIONIN
ALLOWING MOORE TO AMEND HIS COMPLAINT TO ADD
RELIANCE ASA DEFENDANT.

1. WHETHERTHECIRCUIT COURT ABUSED ITSDISCRETIONIN

ALLOWING MOORE TO AMEND HIS COMPLAINT TO ADD
MCDOWELL ASA DEFENDANT.

DISCUSSION

l. WHETHER SPOLIATION OF EVIDENCE ISRECOGNIZED ASA
INDEPENDENT TORT IN THISSTATE.

7. Moorés complant aleged that Dowdle Gas, Rdiance, and McDowdll intentiondly destroyed the
propane tank, vaves, regulator, and gas lines when they removed the same from his property and
conducted destructive testing, depriving Moore of the ahility to discover the cause of the exploson and,
thus, the ahility to recover from Dowdle Gas. Tort ligility has never beenimposad in thisjuridiction for

the dedtruction of evidence. Thisisalegd issue of firg impression thet this Court reviews de novo.

1Sine quanon is not itsalf a cause of action, but, rather, appears to be sated in the complaint as
ameans of proving negligence by Dowdle Gas.



Blailock v. O'Bannon, 795 So. 2d 533, 534 (Miss. 2001) (citing Starcher v. Byrne, 687 So. 2d
737, 739 (Miss1997)). Since Moore has assarted aclam only for intentiond spoliation of evidence, the
quedtion of whether we will recognize a ssparate cause of action for negligent paliation of evidence we
leave for another day.
A.

8.  Thoughthequegiona handisanissueof fird impresson, evidence spoliationisnot anew concept.
The traditiond response to the problem of evidence gpdliation framesthe dleged wrong as an evidentiary
concept, not asasgparae cause of action. Trevino v. Ortega, 969 SW.2d 950, 952 (Tex. 1998). In
Missssppi, as in the mgority of jurisdictions, proof of spoliion gives rise to a"palidion inference”
recognized by this Court asearly as1878in Bott v. Wood, 56 Miss. 136 (1878). The inference entitles
the non-offending party to an indruction that thejury may infer that ooliated evidenceisunfavorableto the
offending party. DelL aughter v. Lawrence County Hosp., 601 So. 2d 818, 822 (Miss. 1992). Other
remedies exis as wdl, namdy discovery senctions pursuant to Miss R. Civ. P. 37, crimind pendties
provided by Miss. Code Ann. § 97-9-55 (2000), contempt sanctions under Miss. Code Ann. § 9-1-17
(2000), and disciplinary sanctionsimposed againd atorneys who participate in poliaion. See Miss R.
Profll. Conduct 8.4.

9.  Missssppi law recognizesthat achosein action condtitutes persond property under Miss. Code
Am. §1-3-41(1998). InGarrett v. Gay, 394 So. 2d 321, 322-23 (Miss. 1981), we hdd that the right
to suefor tort damages was persond property which could be contracted avay. See al so Estate of
Waitzman, 507 So. 2d 24, 26 (Miss 1987) (acknowledging that rights of action are property rights).
Moore argues that because an individud's right to sue for damagesis a property right, we should permit
persons to be compensated for interference with these rights through an action intort. Itisour view that
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auffident remedies exigt for litigation-related misconduct such as gpaliation of evidence and thet the policy
concerns espoused by our Sgter states which have rgected recognition of asgparatetort counsd thet this
Court, likewise, refuse to recognize a separae tort for intentiond gpoliation of evidence

710.  Ingenerd, thetort of spaliation of evidencehasnot been widdy adopted in other jurisdictions, nor
has much agreament emerged on its contours and limitations. Amidst thosejurisdlictionsthat recognizean
independent causeof action for gpoliation, somerecognizethetort of intentiona spoliation, but not negligent
gpadliation, whilesomerecognizeboth. See, e.g., Coleman v. Eddy Potash, Inc., 905 P.2d 185 (N.M.
1995), overruled onother grounds, Delgadov. PhelpsDodge Chino, Inc., 34 P.3d 1148 (N.M.
2001)) (recognizing cause of action for intentiond pdliation, but not negligent gpaliaion, againg firg and
third parties); Smith v. Howard Johnson Co., 615 N.E.2d 1037, 1038 (Ohio 1993) (same). Also,
some jurisdictionsthat permit anindependent cause of action permit it only asagaing third-party spdliators,
but not firg-party spoliators. See, e.g., Smith v. Atkinson, 771 So. 2d 429 (Ala. 2000) (recognizing
cause of action for negligent spdliation againg third party, but not againg firg party); Oliver v. Stimson
Lumber Co., 993 P.2d 11 (Mont. 1999) (recognizing cause of action for negligent and intentiond
gpaliction againg third parties, but not againg firgt parties).

11.  Itisnecessary toheredigressfor abrief discussonregarding thedistinction between firg and third-
party spolistors. Third-party spaliation is particularly problematic because nat dl of the litigation-rdated
remedies for spaliaion gpply to third parties. The distinction between third and firg party spoliators hes
proved crudd inmany jurisdictions, underscored by the philasophicd divideonthird-party spoligtion. See,
e.g. Smithv. Atkinson, 771 So. 2d 429 (Ala 2000); andOliver v. Stimson Lumber Co., 993 P.2d

11 (Mont. 1999) (recognizing cause of action for third party spolition only).



112.  Inexplicadly, the partiesto this gppea meke no digtinction between firgt and third-party spoliators
Moore Smply dates in his brief to this Court thet this case involves third party spolistors McDowell
merdy datesin hisbrief that heisafirg-party spoliator because hewas acting asan agent of Dowdle Gas.
McDowdl gatesthat if this Court determinesthat poliation should be recognized as an independent tort,
it should limit the tort's gpplication to third parties. Thisassartion, however, begsthe question astowhich
party McDowell consders to be a third-party spoliator. If McDowdl consders Reliance to be a third
party spolietor, it would necessaily follow thet McDowell isaswell becauseit was Rdiancewho retained
McDowdl. Regardess, thereisno casdaw supporting the assartion thet aparty's datus asafirg or third
party spoliator depends upon principles of agency. Unfortunatedly, neither party cites authority or makes
further argument as to how the digtinction gpplies the case sub judice or how the didtinction should affect
our decison. Thejoint brief filed by Dowdle Gas and Reliance makes no didinction.

113. Thecase & bar involves both a firg party spoliator, Dowdle Gas, and third party spoliators,
Rdiance and McDowel. A firg party sodliator is a party to the underlying action who has destroyed or
suppressed evidence rdevant to the plaintiff's daims againd thet party. See Temple Cmty. Hosp. v.
Superior Court, 976 P.2d 223, 227 (Cd. 1999). A third-party spaliator isoftentimesadranger tothe
underying litigation but, as seen in Temple, may be apaty to the underlying litigation.? The third party

spoliator is dleged to have destroyed evidence rdevant to the plaintiff's causes of action againgt ancther

2In Templ e, the defendant hospital was the only defendant against whom a spoliation claim was
asserted. The court recognized that the plaintiff's gpoliation clam was ahybrid. Temple, 976 P.2d at
227. To the extent the spoliation clam was based upon the dlegation that the hospita intentionally
destroyed evidence rdevant to the plaintiff's clams againg the hospita, the claim was afirst party
gooliation dam. 1d. To the extent the poliation claim was based upon the dlegation that the hospital
destroyed evidence relevant to the plaintiff's causes of action againgt other defendants, her clam wasa
third party spoliaion clam. 1d.



defendant(s). 1d. In other words, athird-party spoliator is "a party not dleged to have committed the
undarlyingtort asto whichthelost or destroyed evidencerdaed.” Smith v. Atkinson, 771 So. 2d 429,
432 (Ala. 2000). Moore datesin his complant thet the propane tank and its gppendages, hed they not
been spoliated, were rdevant to show the cause of the exploson. Thus, the spoliated evidence was
rdevant to the dams assarted againg Dowdle Gas, but not to those assarted againg Rdiance and
McDowdl. Theissue, then, properly framed, before usiswhether wewill recognizeintentiond spaliation
of evidence as an independent tort againg both firgt and third-party spoliators

114.  Returning to the previous discusson, the tort of intentiona gpdliation of evidence hasitsoriginsin
a1984 gpinion from the Cdifornia Court of Appedls, Smith v. Superior Court, 198 Cd. Rptr. 829
(Cd. Ct. App. 1984). The Smith court andogized intentiond gpoliation of evidence to the tort of
intentiond interference with prospective business advantage, and cond uded thet aprospective divil action
ina products ligbility case is a probable expectancy entitled to legd protection. |d. a 837. Following
Smith, Cdifornia gppdlate courts recognized a cause of action for negligent spoliation of evidence in
Velascov. Commercial BuildingMaintenanceCao., 215 Cd. Rptr. 504, 506 (Cd. Ct. App. 1985),
and Horidas gpopdlate courts quickly fallowed in Bondu v. Gurvich, 473 So. 2d 1307 (Ha Dig. Ct.
App. 1984) (recognizing cause of action for negligent spdliation of evidence).® Alaska, Ohio, Montana,
and New Mexico have recognized intentiond spoliaion of evidence as a separate tort. Hazen v.
Municipality of Anchorage, 718 P.2d 456, 463 (Alaska 1986); Oliver v. Stimson Lumber Co.,
993 P.2d 11 (Mont. 1999); Coleman v. Eddy Potash, Inc., 905 P.2d 185 (N.M. 1995); Smith v.

Howard Johnson Co., 615N.E.2d 1037, 1038 (Ohio 1993). Montana, however, recognizesintentiona

3The Supreme Court of Florida has yet to address thisissue.
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spaligtion as a cause of action only where it is assarted againgt a third party spoliator, not afirg party
spaliator. Oliver v. Stimson Lumber Co., 993 P.2d 11 (Mont. 1999). New Jersey recognizesthetort
of fraudulent concedlment as a cause of action for intentiona spoliation of evidence. Rosenblit v.
Zimmerman, 766 A. 2d 749, 757-58 (N.J. 2001). Alaska, Ohio, New Jersey, and New Mexico have
dedlined to extend ther rulings to cover negligent pdliation of evidence Sweet v. Sisters of
Providencein Washington, 895 P.2d 484 (Alaska1995); Hirschv. Gen. MotorsCorp., 628A.2d
1108 (N.J. Super. Ct. 1993); Coleman v. Eddy Potash, Inc., 905 P.2d 185 (N.M. 1995). Montana
recognizes the separate tort for negligent gpoliation, but, again, only againg third parties, not againg first
parties. Oliver v. Stimson Lumber Co., 993 P.2d 11 (Mont. 1999). Additiondly, the gppellate courts
of Indiang, Didrict of Columbia, and the Court of Apped shaverecognized negligent spoliation asacause
of actionagaing third parties. Holmesv. American Rent-a-car, 710A.2d 846 (D.C. Ct. App. 1998);
Thompson v. Owensby, 704 N.E.2d 134 (Ind. Ct. App. 1998).

115.  Reasons given by the courts that have embraced the indegpendent tort of negligent or intentiond
gpoliaion are as follows (1) Permitting the independent tort action promotes the desire to protect
tesimonid candor and theintegrity of theadversarid system. See Petrik v. Monarch Printing Corp.,
501 N.E.2d 1312, 1319 (l1l. App. Ct. 1986). (2) Thetort protectsthe probable expectation of afavorable
judgment or defensein future litigetion. See Hazen v. Municipality of Anchorage, 718 P.2d 456,
464 (Alaska 1986). (3) Often thetraditiond evidentiary remedies and senctionsare not effective enough
or avalableto deter spdliation. See Oliver v. Stimson Lumber Co., 993 P.2d 11, 17 (Mont. 1999).
116. 1n1998, the Cdiforniacourts, previoudy leading the crusade for spoliaion asan independent tort,

changed course when the Cdifornia Supreme Court refused to recognize the tort of intentional poliation



agand afirg party spoliator in Cedars-Sinai Med. Ctr. v. Superior Court, 954 P.2d 511 (C4d.
1998). Shortly thereefter, in Temple Community Hospital v. Superior Court, 976 P.2d 223 (C4d.
1999), the Cdlifornia Supreme Court refused to recognize the tort of intentiond gpdliation agang athird
paty. Here, Dowde Gas and McDowell argue thet we should find it indructive thet Cdifornia, the firgt
and leading Sate to adopt spoliation as an independent tort, found gpplication of the tort in practice
unwiddy and no longer recognizes the tort in any context.

917.  The Cdifornia Supreme Court gave the fallowing explanaion for rgecting the tort of intentiona
gpoliation againd fird parties

The intentiona destruction of evidence is a grave afront to the cause of judice and
deservesour unqudified condemnation. Thereare, however, exigting and effective nontort
remedies for this problem. Moreover, a tort remedy would impose a number of
undesrable sodd cods, aswel as running counter to important polices againg areating
tort remedies for litigation-relatled misconduct.... No one doubts thet the intentiond
destruction of evidence should be condemned. Destroying evidence can destroy fairess
and judiice for itincreesestherisk of an erroneous decison on the meritsof the underlying
cause of action. Destroying evidence can ds0 increase the codts of litigetion as parties
atempt to recongtruct the destroyed evidence or to develop other evidence, which may
be less accessible, less persuasive, or both. Thet done, however, isnot enough to jusiify
cregting tort liability for such conduct. We mugt dso determine whether atort remedy for
the intentiond first party poliation of evidence would ultimetely creste socid benefits
exceading those cregted by existing remediesfor such conduct, and outweighing any cods
and burdens it would impose. Three concerns in particular $and out here: the conflict
between atort remedy for intentiond first party spoliation and the policy againg cregting
derivative tort remedies for litigetion-rdated misconduct; the strength of existing nontort
remedies for

spoliation; and the uncartainty of the fact of harm in spoliation cases

Cedars-Sinai Med. Ctr., 954 P.2d & 512-15. The court, emphasizing theimportant interest of findity
in adjudication, warned that "a spird of lawsuits' would occur as disgppointed litigants sought another
"round of litigation." 1d. at 515-16. The court compared spaliation to other forms of litigation-related

misconduct, such asperjury, for which thereisno tort remedy. 1d. a 515. The court observed thestrong



policy favoring the use of nontort remedies; rather than derivaiveactions, namely theevidentiary inference,
discovery sanctions, arimind pendties, civil monetary, contempt, and issue sanctions, and atorney
disciplinary actions. 1d. at 518.
118.  Thecourt dso expressed concern over the uncartainty of thefact of harmwhich arisesin spaliation
cases. 1d. The ocourt explained:
[E]venif thejury infersfrom the act of gooliation thet the gpoliated evidencewas somehow
unfavorable to the spoliator, there will typicaly be no way of tdling what precisdy the
evidencewould have shown and how muchit would haveweighed inthe spdliationvicim's
favor. Without knowing the content and weight of the spoliated evidence, it would be
impossble for the jury to meeningfully assesswhat rale the missing evidence would have
played in the determination of the underlying action. The jury could only speculae asto
what the nature of the spaliated evidence was and what effect it might have had on the
outcome of the underlying litigation. One court congidering the question has observed the
fallowing: "[1]t isimpossible to know what the destroyed evidence would have shown....
It would seem to be sheer guessivork, even presuming thet the destroyed evidence went
agang the spaoliator, to caculate what it would have contributed to the plaintiff's success
onthemeritsof theunderlying lawauit.... Thelost evidence may have concarmed ardevart,
but rdativey trivid matter. If evidence would nat have helped to establish plaintiff's cese
an award of damegesfor its destruction would work awindfal for the plantiff.”

Id. & 518-19 (quoting Petrik v. Monarch Printing Corp., 501 N.E.2d 1312, 1320 (Ill. App. Ct
1986)). And, findly, the court obsarved the cods that a tort remedy would impaose, namdy the risk of
erroneous determinations of gpdliation liability (thet is, findings of ligbility in casesin which the availability
of the spaliated evidence would not have changed the outcome of the underlying litigation) and the cost of
cauang parsons or entititesto take extraordinary measuresto presarvefor an indefinite period thingsof no
goparent vdue 0ldy to avoid the possihility of spdliation lighility as those things turn out, years later, to
have some potentia rdevanceto litigation. |d. at 519.

119. The Cdifornia Supreme Court extended this holding to daims againg third-party spoliators in

Temple. The court noted that the condderations expressed in Cedar s-Sinai gpplied with equd force
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in actions againg third parties. Temple, 976 P.2d at 227-30. Thecourt did obsarvethe chief complaint
espoused by the courts which have recognized tort actions againg third parties, dating:

We recognize that the slient didinction between firg party and third party spoliation of
evidenceisthedigparity insanctionsavailablewithin the confinesof theunderlying litigetion.
In the case of firg party godliaion, these sanctions serve not only to deter spoliation of
evidence, but may promote compensation for the underlying injury in Soite of theabsence
of the gpoliaied evidence. The evidentiary inference..., as wel as mos discovery
sanctions, ranging from issue preduson to dismissal, are not availablewhen apersonwho
Isnat aparty to thelitigation and who isnot an agent of aparty intentiondly has destroyed
evidence. The victim of third party spoliation, however, is not entirdy hdpless Some
discovary sanctions are availadle to punish third party spdliation, induding mongary and
contempt sanctions againg persons who flout the discovery process by suppressing or
degtroying evidence. A arimind sanction remainsavailable under Pend Code section 135,
as are disdiplinary sanctions againg atorneys who may be involved in spdliation. Aswe
have pointed out, thevictim of third party spoliation may deflect theimpact of thegpaliation
on hisor her case by demondrating why the spoliated evidenceismissng. It dsomay be
possble to establish a connection between the spoliator and a party to the litigation
suffident to invoke the sanctions gpplicable to spaliation by a party. We do not believe
that the didinction between the sanctions available to victims of firgt party and third party
spaliationshould leed usto employ the burdensomeand ineccurateingrument of derivative
tort litigation in the case of third party spoliaion. We observe that to the extent aduty to
preserve evidence isimposed by seatute or regulaion upon thethird party, the Legidature
or the regulatory body thet has imposad this duty generdly will possess the authority to
devisean effective sanction for violaions of thet duty. To theextent third partiesmay have
acontractud obligation to presarve evidence, contract remedies, including agresd-upon
liquideted damages, may be avalable for breach of the contractud duty. Crimind
sanctions, of course, dso remain avalable,

Temple, 976 P.2d a 232 (ditations omitted). The court aso noted that inmany indances, asinthecase
before us, the third party gpoliator may not be atotd sranger to the litigetion, asthere is little motivetion
to spoliate where the third party iswhally divorced from the litigation. 1d. a 230. Insuch anindance, a
negative inference may be drawn againg the other defendant wherethethird party poliator isacting at the
behest of the other defendant, and the full panoply of discovery sanctions gpplies 1d. And, findly, the
court noted thet it would be anomaous to hold athird party ligblein tort for conduct that would nat give
riseto tort lighility if committed by aperty. 1d. Thiscondderation was particulaly cogent in Templein

11



whichthe same defendant was bath afirgt and third party gpoliator, asswdl asinthe casea bar where both

fird and third partiesare present in theunderlying litigation. 1d. 1t should aso be obsarved thet, inthe case
sub judice, dl dleged gpadliators are before the court and subject to its discretionary power in imposng
sanctions for misconduct.

120. A number of other dates have likewise rgected the spaliation tort, relying on the same rationde
adopted by the Cdifornia Supreme Court, or have dedlined to recognize it as a separate cause of action
under the particular facts before the court, choodng, indtead to rdy exdusively on traditiond remedies
Edwardsv. Louisville Ladder Co., 796 F. Supp. 966 (W.D. La 1992) (interpreting Louisanalaw,
predicted that ate courts would not recognize cause of action for intentiona or negligent gpdliation); La
Raiav. Superior Court, 722 P.2d 286 (Ariz. 1986) (plantiff's action for persond injury within relm
of exiging tort law); Goff v. Harold I ves Trucking Co., 27 SW.3d 387 (Ark. 2000) (rgecting firs-
party intentional gpoliaion asan independent tort); Sharpnack v. Hoffinger Indus., Inc.,, 499 SE.2d
363 (Ga Ct. App. 1998) (refusing to recognize separate tort on facts of the case); Meyn v. State, 594
N.W.2d 31 (lowa 1999) (rgecting cause of action for negligent spaliation); Koplin v. Rosel Well
Perforators,Inc., 734 P.2d 1177 (Kan. 1987) (refusing to recognize separatetort for spoliation abosent
contract, agreement, voluntary assumption of duty or gpedid rdationship of the parties); Monsanto Co.
v. Reed, 950 SW.2d 811 (Ky. 1997) (refusng to recognize ether intentiond spoliation or negligent
gpdliaion); Miller v. Montgomery County, 494 A.2d 761, 768 (Md. Ct. Spec. App.) (refusing to
recognize separate cause of action); Federated Mut. I ns. Co. v. Litchfield Precision Components,
Inc., 456 N.W.2d 434 (Minn. 1990) (refusng to recognize tort prior to resolution of underlying daim);

Brown v. Hamid, 856 SW.2d 51 (Mo. 1993) (refusing to recognizetort of intentiona spoliation); Elias
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v. Lancaster Gen. Hosp., 710 A.2d 65 (Pa. Super. Ct. 1998) (refusing to recognize separate tort on
facts of the case); Trevino v. Oretega, 969 SW.2d 950 (Tex. 1998) (refusing to recognize ether
intentiona or negligent gpdliation); Austin v. Consolidation Coal Co., 501 SE.2d 161 (Va 1998)
(refusing to recognize intentiona or negligent gpaliation as independent tort under the facts presented).
B.

121. Dowde Gasand McDowdl urge usto adopt the rationde of those courts which have refused to
recognize a separate tort for intentiond gpoliation and argue thet the exiding remediesfor gpaliation under
Missssppi law provide sufficient redressfor gpaliation. Again, Miss Code Ann. 8§ 97-9-55 providesfor
aimind sanctionsfor thosewho destroy evidence. Thissatute gopliesregardiess of whether the spoliator
is afirg party spoliaor or athird party spoliator. Spoliation is dso addressed by Miss. R. Civ. P. 37,
which dlows the court to sanction a party for failure to make or cooperate in discovery. As dl dleged
gpoliators are before the court in the case sub judice, they are subject to discovery sanctions. Also
available are sanctions for contempt provided in Miss. Code Ann. § 9-1-17 and atorney disciplinary
sanctions. See Miss R. Profl Conduct 84. And, findlly, the punishment frequently levied isthe spdliation
inference. Because the dlegedly spdliated evidence was rdevant only to the dam againg Dowdle Ges,
Dowde Gasis technicdly at leedt, the only party affected by the spdliation inference.

122.  Inaddition to the concerns discussed previoudy, Dowdle Gas and McDowedll name other policy
reasons for dedining to recognizeaspaliationtort. Frg, they assart that Missssppi courtswill experience
difficulty in deciding when property owners are under aduty to maintain evidence, particularly inregard to
third party gpaliators. Asthe Supreme Court of lowaobsarved in Meyn v. State, 594 N.W.2d 31, 34
(lowa 1999), "it would be very difficult to define the limits of aduty imposed on agranger to thelitigation

to preserve evidence™ The Cdifornia Supreme Court observed the enormous codts to society involved
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inindividud s and entities undertaking unnecessary and expensgiverecord-retention palicies Temple, 976
P.2d a 228. According to oneexamplegiven by thecourtin Temple, "[m]edicd providers ... might fed
condrained to retain contaminated surgica devices and by products of medica procedures out of fear of
lighility." 1d. at 232.
123. Dowde Gasand McDowdl dso express concern that the duty to preserve evidence would erode
therightsof property owners. They argue that property ownerswill be forced to digpose of ther property
ather infear of ligbility or inignorant bliss of ther potentid jeopardy. Asan lllinois gopd late court judice
once observed, "[i]t could be awrecked car, asevered body part, an item of dothing, abandage, adead
cat. Whoknows?' Gravesv. Daley, 526 N.E.2d 679, 682 (11I. App. Ct. 1988) (Heiple, J., dissenting).
24. Dowde Gasand McDowdl correctly assart that the tort of gpaliation of evidenceisavailableonly
to those who have seen their progpective economic advantage, reflected in atort suit for some unrdated
injustice, extinguished by a gpaliating defendant. Therefore, the spaliation tort would beavailadle only to
disstidfied plantiffsand never to disstified defendants See Hirsch v. Gen. MotorsCorp., 628 A.2d
1108, 1119 (N.J. Super. Ct.1993) ("protective function of gpoliation tort isingpplicable where spoliation
of evidence interferes with a defendant's ability to defend alawsuit”).
125. Addtiondly, Dowde Gas and McDowel argue that a rule recognizing an independent tort for
gpoliationaf evidence runs counter to the basic principle that there is no cognizableindependent action for
perjury in an exiding lavsuit. They quote the Cdifornia and Texas courts in andogizing perjury to
gooliation. The Cedars-Sinai court dated:

Perjury, like spaliation, undermines the search for truth and fairess by credling afdse

picture of the evidence beforethetrier of fact. Perjury doesso by credting fase evidence

spoligtiondoes o by destroying authentic evidence. Y & wehave hdd thet thereisno avil

remedy in damages againg awitnesswho commits perjury whentestifying.... Thesecases

denying atort remedy for the presentation of falseevidence or the suppression of evidence
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rest onaconcern for thefindity of adjudication.... Endesslitigaion, inwhich nothing wes
ever findly determined, would be worse than occasond miscarriages of judtice...

Cedars-Sinai, 954 P.2d & 515-17. The Texas Supreme Court Smilarly stated:

Our refusal to recognize spoliation asanindependent tort i sbuttressed by an andogousline
of cases refusgng to recognize a separate cause of action for perjury or embracery. Like
evidence gpadliation, dvil perjury and dvil embracery [attempting to influence a jury
corruptly] involve improper conduct by a party or a witness within the context of an
underlying lawsuit. A number of courts congdering the issue have refusad to dlow the
wronged party to bring a sgparate cause of action for ether perjury or embracery.
Trevino v. Ortega, 969 SW.2d at 953.
126. Moorearguesthat spdliationisunlike perjury inthat when awitnesscommits perjury, the opposng
atorney has the opportunity to impeach the witness  The Cdifornia Supreme Court in Temple
acknowledged this distinction, yet continued to hold to the interest in preventing "the greater harm of
Subjecting parties, witnesses, and the courts to unending litigetion over the conduct and outcome of a
lavauit” Temple, 976 P.2d at 230.
27. Moore ds0 agues tha Missssppi recognizes torts Smilar to gpaliaion, namedy mdicious
prosecution, aform of litigation-re ated misconduct, and mdidousinterferencewith busnessrdations The
Smith court andogized a plantiff's probable expectancy of recovery to the economic interest protected
by the tort of intentiond interferencewith prospective economic rdations. Smith, 198 Cd. Rptr. a 836.
However, thisandogy isspecious. "Cdling the plantiff'sinterest a'probable expectancy’ ingead of a'lost
lavauit doesnot create actud harm—either way thetrier of fact hasnoway of determining if the spoliation
hestruly injured anyone." Jonathan Judge, Comment, Reconsidering Spoliation: Common-Sense
Alternatives to the Spoliation Tort, 2001 Wis L. Rev. 441, 455 (2001). Furthermore, "a

prospective economic rdaionghip is quantifiable in amanner which agenerd litigation interest can dmogt
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never be" asthebusinessbackground of thetransaction usudly dlowsinjury and damagesto bedetermined
with & least reasonable cartainty. 1d.

C.
128.  Werefuseto recognize a separate tort for intentional gpoliaion of evidence againg bothfirg and
third party spoliators. Wefind persuasive the opinions of the CdiforniaSupreme Court in Cedar s-Sinai
and Temple. Obvioudy, the presarvaion of items which might be rdevant evidence in litigation is
desrable. Neverthdess, the foundation of an inquiry into whether to cregte atort remedy for intentiond
gpoliation of evidence must be based on the recognition that "using tort law to correct misconduct arisng
during litigation raises policy congderations not present in deciding whether to cregte tort remedies for
harmsaigng in other contexts” Cedars-Sinai, 954 P.2d at 515.
29.  Chief among theseconcarnsistheimportant interest of findlity in adjudication. We should not adopt
aremedy thet itsdf encouragesapird of lawavits, particularly where sufficient remedies, short of credting
anew cause of action, exid for aplantiff. Closdy akinto theinterest in findity of litigetion isthe concern
espoused by the Texas Supreme Court in Trevino v. Ortega, 969 SW.2d 950, 952 (Tex. 1998):

While the law mugt adjust to meet sodiety’'s changing needs, we mugt baance that
adjusgment againg boundless dams in an dready crowded judicd sysem. We are
espedidly averseto creating atort thet would only lead to duplicativelitigation, encouraging
indffident rditigation of issues better hand ed within the context of the core cause of action.
We thus dedine to recognize evidence spoliation as an independent tort.
130.  Furthermore, weighing againg recognition of thetort isthe uncertainty of thefact of ham. Asthe
Arkansas Supreme Court gated in Goff v. Harold I ves Trucking Co., 27 SW.3d 387 (Ark. 2000),
"the question goes nat only to the amount of damages caused by the destruction of evidence, but dso to
the very existence of inury." Id. & 390. And, findly, the cods to defendants and courts would be
enormous, paticularly from the risks of erroneous determinations of liability due to the uncartainty of the
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harmand from the extraordinary messuresrequired to preservefor indefinite periodsitemsfor the purpose
of avoiding potentid gpdlidion liahility in future litigation. Nontort remedies for spoliation are ufficient in
the vast mgority of cases, and certainly, asthe Cdifornia courtslearned after 14 years of experience with

thistort, any bendfits obtained by recognizing the spoliation tort are outweighed by the burdensimposed.

Il. WHETHERTHE CIRCUIT COURT ABUSED ITSDISCRETIONIN
ALLOWING MOORE TO AMEND HIS COMPLAINT TO ADD
RELIANCE ASA DEFENDANT.
131.  Rdiance has previoudy been dismissad from this goped. Therefore, we need not address this
issue. However, the fallowing discusson isinduded for completeness.
132. Dowde argues that the circuit court abused its discretion by alowing Moore to amend his
complaint to add Reliance as a defendant. It contends that the circuit court's ruling violates this Court's
prior holdings regarding the impropriety of dlowing the jury to infer thet the plaintiff's verdict will be pad
by an insurer and not by the plaintiff. For this assartion, Dowdle and Rdiance rely on I vy v. General
Motors Acceptance Corp., 612 So. 2d 1108 (Miss. 1992); Anchor Coatings, Inc. v. Marine
Indus. Residential Insulation, Inc., 490 So. 2d 1210 (Miss. 1986); West Cash & Carry
Building Materialsof McComb, Inc. v. Palumbo, 371 So. 2d 873 (Miss. 1979). Thesecasesare
diginguisheble from the maiter a bar. In each case, the plaintiff sued a defendant who was insured.
Comments were made during the course of thetrid regarding the fact thet the defendant wasinsured, and
this Court, in eech case, hed thet the comments did not riseto theleve of reversblearor. 1vy, 612 So.
2d a 1113; Anchor Coatings, 490 So. 2d a 1219; Palumbo, 371 So. 2d at 876.
133.  Whileitistruethat we discourage references to the fact thet ajudgment will be paid by an insurer
rather than the defendant, we do not bar daims basad on the misconduct of the insurance company itsdif.
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Inthe case subjudice, Mooreis sLing Rdiance for tort causes of action, not ressonsregarding any ligbility
policies owned by Dowdle Gas. The decisons of thisCourt innoway prevent suchanaction. See, e.g.,
Aetna Cas. & Sur. Co. v. Berry, 669 So. 2d 56 (Miss. 1996) (widow brought suit againgt husband's
insurance company for converson, fraud and negligent procurement of daims). Of course, the decisons
of thisCourt prohibit the Suggestion before thejury, upon remand, that theinsurancewould cover inwhole
or in part any judgment awarded Moore. Thetrid court did not dbuseitsdiscretionindlowing Mooreto
amend his complaint to date damsfor trespass, converdon of chattds, and fraud agang Reiance.

. WHETHERTHECIRCUIT COURT ABUSED ITSDISCRETIONIN
ALLOWING MOORE TO AMEND HIS COMPLAINT TO ADD
MCDOWELL ASA DEFENDANT.

34. Dowde and Rdiance argue that by dlowing Moore to Sate adam against McDowdl, the trid
court has effectivdy gripped Dowdle of expeart testimony. They argue that because McDowel isnow a
party defendant, adverse to Moore, no jury will view McDowel's tetimony as unbiased and scientific.
Dowde and Rdiance fal to dte any supporting authority for their podtion. We have long hdd that an
argument unsupported by cited authority need not be considered by the Court.  See Hankins v.
Hankins, 729 So. 2d 1283, 1286 (Miss. 1999); Drennan v. State, 695 So. 2d 581, 585-86 (Miss.
1997); Grey v. Grey, 638 So. 2d 488, 491 (Miss. 1994). Condderation of thisissue is procedurdly

barred. Holland v. State, 705 So. 2d 307, 329 (Miss. 1997).

CONCLUSON

1135.  Wereguseto recognize anindependent causeof action for intentiona spoliation of evidenceagang
firs and third party spoliators. To the extent that Mooré's amended complaint assarts causes of action for
gpoliation againg dl three defendants, the drcuit court's order granting leave to amend is reversed.
However, the drcuit court did not abuse its discretion in dlowing Moore to bring the remaning daims
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agang Rdianceand McDowel. Therefore, to the extent the court's order granting leaveto amend dlows
Mooreto assarts such other daims, theorder isaffirmed. Thismatter isremanded for further proceedings
condgtent with our opinion.
836. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

WALLER, COBB, CARLSON AND GRAVES, JJ., CONCUR. McRAE, P.J.,
DISSENTS WITHOUT SEPARATE WRITTEN OPINION. DIAZ AND EASLEY, JJ.,

CONCUR IN PART AND DISSENT IN PART WITHOUT SEPARATE WRITTEN
OPINION. PITTMAN, CJ.,NOT PARTICIPATING.
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