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1.  Thiscase concerns adam for uninsured motorist coverage pursuant to the policy terms of an
insurance contract. David E. Mitchdl (Mitchdl) suffered injuriesin a car accident on May 1, 1995, and
subsequently died. United Services Automobile Assodiation (USAA) hed issued aninsurance palicy with
uninsured motorist benefitsto Mitchell. The palicy provided a$300,000 uninsured motorist coveragelimit

for eech of the two vehides described in the palicy. Accordingly, the palicy provided for an aggregate



amount of $600,000 in coverage. However, USAA ultimatdy denied the uninsured matorist benefitsto
the widow, Neda J. Mitchdl (Nelda) and her children.
2. OnMarch 18, 1998, Nddaon behdf of hersdf and her two children, Jessca Anne Mitchell and
Benjamin Parish Mitchell (collectively named hereinafter as“Nedd’), filed suit againg USAA in Tunica
County Circuit Court to recover the uninsured motorigt insurance bendfits.
13.  After an agreed change of venue to the Circuit Court of DeSoto County, the case wastried by
agreement beforethedrcuit court Sitting without ajury. Thetria court denied coverage under theinsurance
palicytoNeda Thetrid court based itsdecisionin part on thelack of physica contact between Mitchdll’s
vehide and the unidentified, uninsured maotorigt vehide. Neddatimey gopedled to this Court. Finding no
error by thetrid court, we efirm.

FACTS
4. OnMay 1, 1995, David E. Mitchdl waskilled in an automobile callison on U.S. Highway 61 in
DeSoto County, Missssippi. CharlesGarrett (Garrett) wasan eyewitnessto theaccident. By gipulation,
dl paties agreaed that the collison occurred according to the description of events by Garrett in his
depostion. The parties dso agreed that in the event coverage was applicable, USAA would pay
$600,000, no more and no less. This meant that if coverage was awarded then apayment of $600,000
would mede with no fifteen percent (15%) goped pendty, no prudgment interest, no podt-judgment
interest, and no further litigation. The parties dipulated that there was no physicd contact between
Mitchdl's vehide and the tortfessor's vehide  Further, the parties dipulated thet nether the
owner/operator nor the vehicle have been found and that the owner/operator of the vehideisunknownin

the sense that the person cannot be identified



1.  Acocording to Garett, & thetime of the collison, Highway 61 wasatwo laneroad. Garrett was
traveling northtoward Memphis. Helooked in hisrear view window and noticed awhite car going in and
out of traffic. The white car was d0 traveling in a northerly direction. The white car was smdl with
Tenneseelicense platesand driven by ablack mde. Garrett saw aMercury Sable station wagon (owned
by Mitchell) traveing southbound. The white car passad Garrett and pulled into the oncoming lane
occupied by Mitchdl’s gation wagon. At this point the white car and Mitchdl’ s gation wagon were
goproaching eech other heed-on. Garrett redlized the potentia for awreck and pulled to the shoulder of
the road and stopped his van.

6.  Mitchdl'svehide pulled off the road to avoid a head-on callison. The white car, on the other
hand, continued north and did not sop. Garret dated that “[t]he Mercury went off on down intheravine.
It looked like arocket when it came out. Thenext thing | knew, dl | ssenwasablaze of fire" Mitchdl's
vehidethen came dl the way acrass the road and hit the front of Garrett’ svan. The Station wagon went
underneethand then came out from under Garrett’ svan. Garret did not seeany contact between thewhite
car and the gtation wagon.

7. Mitchdl had motor vehide insurance with USAA at the time of the callison and his degth. The
uninsured matorist coverage had an aggregate anount of $600,000.

18. The parties agreed to try the case without ajury. At the dose of Ndlda s case, the trid court
gtting without ajury denied USAA’smation for directed verdict. Fallowing thisruling, USAA put on no
proof a trid. After reviewing the evidence the trid court determined that Nelda was not entitled to
uninsured matorist benefits under the USAA palicy. From this ruling, Nelda and the children filed an

goped to this Court.




1. Whether thetrial court erroneously denied Mitchell’s claim for
uninsured motorist cover age against United Services Automobile
Association.

2. Whether the trial court erroneously admitted into evidence
statistics and the affidavit of CharlesJ. Weeks.

DISCUSSION

9.  This case bails down to a digpute between the coverage provided pursuant to the Missssppi
uninsured motorist satute definitions, Miss. Code Ann. 883-11-103(1999), and the contracted coverage
asprovided in the USAA palicy to Mitchdl. Spedificdly, the parties disagree whether, under the policy
definitions and facts of this case, uninsured motorist coverageis provided under provisons C(1) and (2).
I naddition, the parties disoute the Sgnificance of Section C(4) of the palicy and the minimum requirements
of the uninsured motorist datute wherethereisno physca contact between theinsured and an unidentified
vehide and owner or operator of that vehide.  The parties base ther arguments on the definitions as
provided in the Satute and the insurance palicy.
110. Nddaarguesthat the USAA palicy doesnot matchthedatute. Shedamsthat the policy expands
and provides more coverage than the uninsured motorigt Satute, and therefore, she arguesthe trid court
erroneoudy denied her benefits under the contract. USAA, on the other hand, argues thet the palicy is
conggtent with the uninsured motoris gatute and no coverage exidsin this case
11. Thegpplicable Missssppi Code defining uninsured matorids & issueis asfollows

(¢  Thetem"uninsured mator vehide' shdl mean:

@ A motar vehide as to which there is no bodily injury ligbility
insurance; or

(i) A maotor vehide asto which thereis such insurance in existence,
but the insurance company writing the same has legaly denied
coverage thereunder or is unable, because of being insolvent &



the time of or becoming insolvent during the twelve (12) months
following the accident, to make payment with respect to the legd
ligility of itsinsured; or

@iii)  Aninsured motor vehide, whentheliability insurer of suchvehide
hes provided limits of bodily injury lighility for its insured which
areless than the limits gpplicable to the injured person provided
under his uninsured motorist coverage; or

(iv) A motor vehide asto which thereis no bond or depodt of cash
or securitiesin lieu of such bodily injury and property damage
ligbility insurance or ather compliance with the date finencid
responghility law, or wherethereis such bond or deposit of cash
or securities, but such bond or depositislessthenthelegd liahility
of theinjuring party; or

(v) A mator vehide of which the owner or operaor is unknown;
provided that in order for the insured to recover under the
endorsement where the owner or operator of any mator vehide
which causes bodily injury to the insured is unknown, actud
physcd contact mugt have occurred between the motor vehide
owned or operated by such unknown person and the person or
property of theinsured. No vehideshdl be consdered uninsured
thet is owned by the United States government and againg which
a dam may be made under the Federd Tort Clams Adt, as
amended.

Miss. Code Ann. § 83-11-103 (1999).
112. Thegpplicable portion of the USAA insurance policy reads asfollows
C. Uninsured mator vehide meansaland motor vehide or traller of any type

1 To which no liability bond or policy, or depost of cash or
securities gpplies a the time of the accident.

2. To which aliahility pdlicy goplies & the time of the accident. In
this case its limit for liability must be less then the limit of lighility
for this coverage.

3. Towhich aliability bond or deposit of cash or securities gpplies

at thetime of the acadent but isnat enough to pay thefull amount
the covered person islegdly entitled to recover as damages.



4, Whichisahit and run vehidewhose operator or owner cannot be

identified and which hits you or any family member; a vehide

which you or any family member are occupying; or your covered

auto.

5. To which a liadility bond or palicy gpplies a the time of the

accident but the bonding or insuring company deniescoverage o

iSor becomes insolvert.
113.  Nedacontends that the lawsuit centers on the contract between Mitchdll and USAA and not on
the minimum requirements as provided in the Missssppi uninsured motorigt act provisons: The argument
addresses the “phydcd contact” requirement when the identity of an uninsured motor vehide driver is
unknown.
114. Neda dams that under the insurance palicy contrect, she is entitled to collect the uninsured
motorigt bendfits. Shebasesher daim on thetheory thet thetortfeasor’ svehideiscongdered an uninsured
motorig vehiclein accordancewith Sections C(1) and (2) of the palicy. Astheabovedted USAA palicy
provisonsindicate, recovery isdlowable when ather the tortfeasor (1) hasno liability insurance, Section
C(2); or (2) whenthetortfeasor hasliahility insurance but thelimitsarein an amount lessthan the $600,000
uninsured motorist coverage provided in Mitchdl’ sUSAA palicy, Section C(2).
115.  Further, Nelda asserts that the trid court erred when it Stated thet “[i]n order to recover uninsured
motorist bendfits, both the Satute and the USAA palicy require physical contact when the identity of the
dleged uninsured motorigt isunknown.” Shedaimsthet the USAA palicy doesnat reguirephysical contact
wheneither an owner or an operator of avehide, defined asan uninsured motor vehide pursuant to Section
C(1) and (2), isunknown. Agan, Section C(1) and (2) coversthe insured when thereis ther no liability

insurance or if the liability coverage limits are less then the Mitchdl’ s USAA $600,000 palicy limit.



116. Inaddition, Neldaassertsthat the USAA palicy never requires physica contact, with theexoeption
of Section C(4), a“hit and run” definition. She daimsthat thisis not ahit and run case, as expredy plead
inthe complaint. Also, the policy never reguires physica contact if the identity of uninsured motorigt, as
defined by Sections C(1) and (2) is unknown.

17.  USAA aguestha Section C(4) regtricts the uninsured motorist coverage when physica contect
occurs and the owner or operator is not identified. Asfor Section C(1) and (2), USAA mantainsthet the
arcumstances, asoutlined inthesetwo provisonsof thepalicy, addressidentified vehidesfor acomparison
of policy limits. Again, USAA daes Mitchdl’s policy is conagent with Miss. Code Ann. § 83-11-
103(c)(V).

118. Thetrid court noted that pursuant to M assachusetts Bay | nsurance Co. v. Joyner, 763 So.
2d 877, 831 (Miss. 2000), that the USAA policy was smilar to Miss. Code Ann. § 83-11-103. Citing
Joyner thetrid court hed that “the Satute does not dlow recovery in the absence of physcd contadt,
notwithstanding provisons (c)(i) and (iii).”

119.  Areview of thepalicy revedsthat physca contact isrequiredintheevent of ahit and run accident.
Again, acomparison of Section C(4) of the contract Sates that an uninsured motor vehideisone“[w]hich
isahit and run vehide whose owner or operator cannot beidentified andwhich hitsyou....” (emphess
added). The key language in the datute Sates thet “[g] motor vehide of which the owner or operator is
unknown; provided that in order for the insured to recover under the endorsement where the owner or
operator of any motor vehide which causes bodily injury to the insured is unknown, actual physical
contact must have occurred...” Miss. Code Ann. § 83-11-103(c)(v) (emphass added).

920.  Indeed, thetrid court provided an incredibly ingghtful conduson:



This Court isloath to reech thisconduson. Theresultishorrendous. We have aplaintiff
who was killed as the result of the actions of ancther driver who cannot provideinsurance
coverage Sncehefled thescene. Didnterested witnesses confirm the factud occurrences
and thereisno hint nor possibility of fraud. Denying plaintiff coverage in this case means
thet anyone finding themsdvesin asmilar Stuation mug, in order to be suretheinsurance
they have pad for will cover them, let themsdlves be hit by the offending driver of the
other vehidesnce evary reponsbledriver inthisareaiswel avare of thefact that dmost
no one in the Mid South area has insurance, or adequate insurance, on their car. Of
course, then the regpongible driver will be faced with a counter damor arimind charges
if seriousinjuriesreault, for hisfalureto tekethelast dear chanceto avoid theaccident and

mitigate dameges

Undergandably, an insurer wants to guard againg afdse dam for uninsured motorist coverage when an
insured has aone car accident yet daims ancther unknown driver caused the accident. However, in the
ingtant case Garrett was awitness to the events that led to the accident, and both parties stipulated to his
vergon of events

f21. Based onrecent casdaw, thetrid court wascorrect initscondusion. Thefactsof the present case
are dmog identicd to the factsin Massachusetts Bay I nsurance Co. v. Joyner, 763 So. 2d 877
(Miss. 2000), where there was a0 no physca contact between the vehides ThisCourt hddinJoyner
thet the Missssppi uninsured motorig Satute, Miss. Code Ann. 8 83-11-103(V), required actud physcd

contact when theowner or operator of the adverse vehideisunknown or cannot beidentified. 1d. at 881.

122. USAA aguestha the palicy is conagtent with the uninsured motorigt atute and no coverage
exigs. Weagreewith thisargument. The parties agreed thet the owner of the white vehidewas unknown
and that therewas no physicd contact between the white vehide and Mitchdl’scar. Had there been any
contact, there would have been a recovery for Mitchdl. However, based on the aosence of physicd

contect, the decison of the Circuit Court of DeSoto County is affirmed.



123. Asfor USAA's contention thet the trid court erred by admitting gatisticd information and an
afidavit into evidencein this nonHjury case, thisissue iswithout merit.

CONCLUSON

124.  For these reasons, the judgment of the Circuit Court of DeSoto County is affirmed.
125. AFFIRMED.

PITTMAN, CJ., WALLER, COBB AND CARLSON, JJ., CONCUR. DIAZ, J.,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY McRAE, P.J., AND
GRAVES,J. EASLEY, J.,DISSENTSWITH SEPARATE WRITTEN OPINION JOINED
BY McRAE, P.J.

DIAZ, JUSTICE, DISSENTING:

126.  The purpose of the physica contact requirement in Missssppi’s Uninsured Motorigt Act isto
prevent insurers from being subjected to fdse daims. The argument goes thet if insureds are dlowed to
merdy dam, on their own bond, that someone ran them off the road and caused them injury, they will
condantly bedefrauding thar insurer. Thisargument may havemeritin somesituaions, however, | srongly
bdieve that there must an exception to the generd rule, espedidly where, as here, there is undisputed
evidence that anather vehide caused theaccident. Since, according to the stipulated facts surrounding this
tragic acadent, the daim of the plaintiff-insured isvalid and nonHfraudulent, it is evident that it would be
contrary to the gatutory policy and legidativeintent of Miss Code Ann.8 83-11-103 (1999) to permit the
physcd impect requirement to bear thisplaintiff-insured'svaid damagaing thisdefendant-insurer. Because
| disagreewiththemgjority’ scondusion thet there can never beuninsured motorist coveragein theabsence
of physica contact, | respectfully, but adamantly, dissent.

727. TheLegidature decided thet the* physicd contact” rulewas proper for Mississippi. Whilewecan

question its wisdom in adopting a rule that sometimes produces harsh results, we cannot disregard its



authority or disobey its command. However, it is not unheard of in this Siaie for the judidary to create
exceptions to the generd rule. Nor isit unheard of for this Court, and the other courts of this State, to
meke equitable decisonsthat are dightly in derogetion of gatutory commandsin order to comply withthe
soirit, if not the letter, of thelaw. Thisis such agtuaion if ever there was one

128. Thepurposeof Mississppi’ sUninsured Motorist Coverage Act, Miss. Code Ann. 88 83-11-101
t0-111 (1999 & Supp. 2000), isto provide the same protection to oneinjured by an uninsured motorist
as that individud would have if injured by a finenddly respongble driver. Lawler v. Government
Employees Ins. Co., 569 S0.2d 1151, 1153 (Miss1990). It isdear that in the case a bar, drict
adherence to the physicd contact requirement will destroy avaid dam. 1t will completdy erase the
protection that Mitchdl’s widow would have received had her husband been killed by a finencidly
respongble driver and is therefore contrary to the stated policy underlying enactment of the Uninsured
Motorig Act.

129. Other dates have diminaed the physcd contact requirement.  Although physca contact
requirementsareal egitimatemechanismfor preventing fraud by “fored og ing] damsarisng from acadents
thet were alegedly--but not actudly--caused by the operation of an unidentified vehide™ many courts
have dedined to grictly enforce dausesin polidesrequiring physca contact: “ Courtsin gpproximatdy half
the dates have concluded that insurers are not entitled to enforce the ‘phydca contact’ requirement

becauseit isin derogation of the uninsured motorist legidation and is therefore void.™

11 Alan 1. Widiss, Uninsured and Underinsured Motorist Insurance § 9.2, at 565
(Rev. 2d ed.1999). See also David J. Marchitdli, Annotation, Uninsured Motorist Indorsement:
Congtruction and Application of Requirement that There Be "Physicad Contact” with the Unidentified or
Hit-And-Run Vehicle, "MisssAnd-Run Cases," 77 A.L.R. 5th 319, § 2[a] at 340 (2000).

21 Widiss § 9.7, at 612.

10



130. InStateFarmFire& Casualty Co.v. Lambert, 285 So. 2d 917 (Ala 1973), the Alabama

Supreme Court determined that the physica contact requirement in the hit-and-run provison of an
automoahile insurance palicy wasin derogation of the Alabama Uninsured Motorig Statute and was void
asagand public palicy. 1n 0 holding the Court adopted the rationde of the Supreme Court of Horidain

Brown v. Progressive Mutual I nsurance Co., 249 So. 2d 429, 430 (Ha 1971):

“*The argument thet the palicy requirement of physica contact is reesonadle isfdladous
The only reason for such areguirement isto prove thet the accident actudly did oocur as
adamant may sy itdid. Thisisaquestion of fact to be determined by the jury, or the
judgeif demand for jury trid isnot made. If the injured party can sudain the burden of
proof that an accident did occur, he should be entitled to recover, regardless of the
actudity of physicd contact.””

285 S0. 2d a 920 (quoting Brown, 249 So. 2d & 430). The Alabama Supreme Court hasaso held thet
a corroborative-evidence requirement gating the insurer would only acoept competent testimony of a
person other than adamant, if an acadent involved no physca contact with an uninsured motorigt was
void asagaind that gate spublic policy. Walker v. Guideone SpecialtyMut. Ins. Co., 2002 W.L.

960048 (Ala. 2002).

131. TheLouisanalegidatureamended itsuninsured motorigt Satutein 1990 toindudeacorroboration
exceptionto the physcd impact requirement. Thisamendment and a subssquent change were described
inEudy v. State FarmMutual Automobile I nsurance Co., 620 So.2d 405 (La.Ct.App.1993), as

folows
The 1990 amendment added the following provison to the UM datuter

88 1406 D(1)(d)

... The coverage provided under this Subsection shdl not provide
protection for any of the fallowing:

(i) Damagewherethereisno actud physcd contact between the covered
moator vehide and an uninsured mator vehide, unlesstheinjured party can

11



show, by anindependent and disnterested witness, thet theinjury wasthe
ret of the adtions of the driver of another vehide whose identity is
unknown or who is uninsured or underinsured.

Acts 1990, No. 677.

The language of this amendment dlowed an insured, even in the absence of physcd
contact, to recover from hisUM insurer for damages sustained asareault of thenegligence
of an unidentified driver. 1n 1991 the legidature further amended the UM Satute, adding
thefallowing provison:

88 1406 D(2)(f)

Uninsured motoris coverage shdl indude coverage for bodily injury

aisng out of amotor vehide acadent caused by an automobilewhich has

no physca contact with the injured party or with a vehide which the

injured party is occupying & the time of the accident, provided thet the

injured party bears the burden of proving, by an independent and

disgnterested witness, thet the injury was the result of the actions of the

driver of anather venide whose identity is unknown or who is uninsured

or underinsured.

Acts 1991, No. 806.

I d. a 407-08. (citing La Rev. Stat. § 22:1406).

132.  In Surrey v. Lumbermens Mutual Casualty Co., 424 N.E.2d 234 (Mass.1981), the
Massachusetts Supreme Judicid Court found aphysca contact reguirement in an insurance palicy void.
The court hdd that the words "hit-and-run," within that a€ s uninsured motorist satute cannot be read
literdly to meen actud physica contact, but must be given their ordinary lexicd meaning to further theam
of the uninsured maotorigt Satute of minimizing catastrophic finandd lossfor vicimsof automobileaccidents

causad by negligence of uninsured tortfeasors

133. InHamricv. Doe, 499 SE.2d 619, 623-24 (W. Va. 1997), theWes VirginiaSupreme Court

of Appeds conduded that “ absolute enforcement of the physical contact requirement is contrary to public

policy” and that “the physcd contact requirement should not prevent recovery when there is sufficient

12



independent third-party evidence to condusively establish thet the sequence of eventsleading to an injury
wasinitidly st in maotion by an unknown hit-anc-run driver or vehide”
134.  Inmy opinion, this reasoning is persuasive. | would creste an exoegption to the physical contact

requirement wheretheinsured can prove by competent evidence that another vehide caused the accident.

135. Themgority supportsits decison by deferring to the will of the Legidature. As outlined above,
other gates have seen fit to meke exceptions to such harsh legidative enactments in order to fulfill the
underlying purpose of uninsured motorigt acts, to-wit, providing protection for innocent victims. Depite
thistrend, the mgority’ sdecigon to await legidative action isin accord with this Court’ s precedent. See
Anderson v. State Farm Mut. Auto. Ins. Co., 555 So.2d 733, 734 (Miss.1990) (“Where the
legidature has enacted upon a subject within its competence, we may not annul or evade whét it has
done””). Though | disagree with the mgority’ sdecison and strongly believe that corroboraive evidence
exception is both proper and consgent with the purpose and god of § 83-11-103, | submit, in the
dtarnative, that an exception is an unnecessary addition under the facts of this case because the
requirements of § 83-11-103 have been met.

136. ThekeylanguageinMissssppi’ sUninsured Motorigt Act datesthat theterm “ uninsured motoris”
shdl mean, inter dia, “[& mator vehide of which the owner or operator isunknown; provided thet in order
for theinsured to recover under the endorsement wherethe owner or operator of any motor vehidewhich
causes bodily injury isunknown, actud physca contact must have occurred between the maotor vehide
owned or operated by such unknown person and the person or property of theinsured.” Miss Code Ann.
§83-11-103 (c) (v) (emphassadded). Inthiscase, thenegligent driver who caused the degth of Mitchell

isnot unknown. Hewas ablack mde driving asmdl white car with a Tennessselicenseplate. Thefact

13



that hisnameis nat known should meke no difference. A disnterested witness provided uncontradicted
tedimony as to his exigence and the fact that he causad this accident. In my opinion, that is enough to
stisfy the spirit of § 83-11-103(c)(V).

137.  Inaddition, this Court has found thet the physicd contact reguirement can be satisfied through
contact by objectsand vehides ather than the uninsured motorig’ svehide. InSouthern Farm Bureau
Casualty Insurance Co. v. Brewer, 507 So0.2d 369 (Miss.1987), this Court found that physica
contact occurred between an insured vehide and an uninsured motorist when the vehidle driven by an
uninsured matorist suddenly, without warning, cut in front of the insured's vehide and in doing o struck a
brake drum lying in the lane of traffic and propdled it through the windshidd of the insured's automohbile,
griking theinsured in face. This Court held there was "physical contect” auffident to stiy the physca
contact requirement for recovery under theinsurance policy and under the uninsured motorist provison of
our daiute (clarifying Miss. Code Ann. § 83-11-103(c)(v); Aetna Cas. & Sur. Co. v. Head, 240
S0.2d 280 (Miss. 1970); George v. Miss. Farm Bureau Mut. I ns. Co., 250 Miss. 847, 168 So.2d
530 (1964)).

1138.  InBrewer this Court opined that "physicd contact” may indudeindirect physicd contect by the
undentified vehide "with an intermediate vehide or other object which, in the same mechaniam of the
accident, drikesthe insured'svehide...." 507 So. 2d a 372 (quoting Springer v. GEICO, 311 So.2d
36, 39-40 (La Ct. App.1975)). While permitting indirect contact with the unidentified vehide to stisfy
the physicd contact requirement, this Court nonethd essreguired thet "theinjury causing impact must have
acomplete, proximete, direct and timdy rdaionship with thefirstimpact . . . Ineffect, theimpact must be
the result of an unbroken chain of events with a dearly definable beginning and ending, occurring in a
continuous sequence” 1d. (quating Springer, 311 So.2d at 39-40). Cf. Aetna Cas. & Sur. Co. v.

14



Head, 240 So.2d 280 (Miss.1970) (finding no "physical contact”" where bottle thrown from unidentified
passng vehide struck insured vehide).
139. Brewer dohdd tha:

The rationde for the physca contact reguirement in automohbile insurance palides isto

prevent fraudulent daims, ogtensbly by providing objective evidence that a vanishing

motorig hed in fact been involved in the accident”. Clark v. Regent Ins. Co., 270

N.W.2d 26 (S.D.1978); Couch, 12A Insurance 2d 88 45:643 (1981). But where, asin

the case a bar, each Sde tipulates to the damages incurred by the plaintiff and thet the

Injury recaived wastheresult of and caused by the negligence of the hit-and-run driver, the

possibility of fraud does not exig.
507 So. 2d at 372.
140. Inthe case b judice, Garrett was a witness to the accident, and both parties stipulated to his
veason of the events.  He tedtified that, because of the aratic driving of the white car and whet he
percaived as the potentia for a collision based upon the cardessness of its driver, Garett pulled his van
tothesdedf theroad. Hefurther testified that Mitche | pulled off theroad to avoid ahead-on collisonwith
thewhitevehide Mitchdl’svehide went down into aravine and emerged “like arocket.” It burd into
flames then camedl theway acrosstheroad andhit thefront of Garrett’ svan. Inmy opinion, consdering
this Court' s prior admonition thet courts areto liberdly congrue the Uninsured Matorist Act to provide
coverage, Box v. State Farm Mut. Auto. I ns. Co., 692 S0.2d 54,56 (Miss.1997), Mitchell’ s contact
withGarrett' svan issufficient physica contact to satisfy §83-11-103. f41.  Thisimpect wes“the reit
of an unbroken chain of events with a dearly definable beginning and ending, occurting in a continuous
sequence’ and would not have happened but for the white car’s driver’s negligence. Brewer, 507 So.
2d & 372. Thisnegligence wasthe direct and proximete cause of the contact with Garrett’ s van, which
was the “intermediate vehide or other object which, in the same mechaniam of the acadent, srikes the

insuredsvehide. . ." 1d. If abrake drum, set in motion by an unidentified driver, which causssinjury to

15



an innocent matorigt can be physicd contact aufficient to satify the Satute, then so should be another
vehide that isforced to the Sde of theroad by anidentified driver. See also Johnson v. State Farm
Mut. Auto. Ins. Co., 424 P.2d 648 (Wash. 1967) (wherethe court held that therewas 'physicd contact’
when an unknown vehide sruck a sscond vehide, which in turn sruck insured's vehide).
f42.  Inanother case, State Farm Mutual Automobilel nsuranceCo. v. Johnson, 242 Miss. 38,
133 S0.2d 288 (1961), this Court ruled that awidow was entitled to recover funerd expenses under the
medicd payment dause of Johnson's insurance contract.  Johnson wias driving his automobile across a
bridge when theright whed of the car dropped over theright Sde. Johnson enlisted the help of apasserby
and together they placed aplank beneath the car. Asthe other man drove the car forward; the plank was
propdled into Johnson's body, proximeately causng hisinjury and degth.  Although this case involved no
hit-and-run vehide and was decided prior to the passage of the Uninsured Motorigt Act, the Court
acoepted the propelling of an object by avehideinto the insured as acompensable injury.
143. Inthe casea bar, Garett sopped hisvan on the Sde of the road asaresult of the errdtic driving
of theman inthewhite car. Hisvan wasin thislocation when Mitchdl crashed intoit. It would not have
been there but for the negligence of the driver of the white car. Asin Johnson, the object causng a
portion of theinjury to Mitchdl wassetin mation by thewhite car, and thus, Mitchdl’ suninsured motorist
coverage was triggered.
4. InAnderson v. State Farm Mut. Auto. Ins. Co. 555 So.2d 733 (Miss.1990), this Court
required physcd contact between the unidentified motorist and the innocent driver and refused to adopt
acorroborative evidence exception. However, the Court discussed Brewer, gating:
The interpretiveissue before the Court lay within the penumbra.of doubt regarding "actud
physicd contact,”" both the gatute and contract being without explicit directive regarding
physica contact between the uninsured motorist'svehicle and another object whichinturn
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gruck the plaintiff. Reflection makes dear thet an exduson of caseswhere the uninsured
motorig dtrikes an object which drikes the plaintiff could produce adosurd results.
Congder, for example, the case where the uninsured motorigt rearends one vehide which
in turn drikes the plaintiff's vehide in the rear.
Id., 734-35. Inmy opinion, the absurd result warned of in Anderson isgpparent today. Itiscdlear that
the white car forced Garrett' s van to the shoulder of the road. It followsthat Mitchdl, aso forced off the
road by the white car, would not have made contact with Garrett’s van hed it not been forced into thet
location. Requiring either Garrett or Mitchell to make contact with the white car isan aosurd prerequisite

torecovery. AsJugtice M cRaepointed out in hiswell-reasoned dissantin M assachusetts Bay I ns. Co.
v. Joyner, 763 S0.2d 877 (Miss.2000):
Under the mgority's ssamanticaly correct, yet logicaly flaved condruction of the UM
datute, in order for an insured to "activate' the palicy, he mugt wait until the automobile
"drikes' his car before atempting to avoid immediate danger. Such arequirement would
be inconggtent with this Court's view thet one should mitigate its dameges. Cf. Barkley
v. Miller Transps. I nc., 450 So0.2d 416, 420 (Miss.1984)("It is[oneg] duty ... totake
reasonably proper Sepsto avoid an accident or injury ... after having knowledge of the
dange.").
763 So. 2d &t 883.
145.  Asthat portion of the trid court’ sruling that isquoted by the mgority recognizes, drict adherence
to theletter of thelaw crestesamanifest injudicein the casea bar. Thisinjustice has been recognized by
many courts. To prevent thisresult, and yet ‘uphold’ theimpact requirement, courts have been compdled
towritecredtivey. Forexample inBarfield v. I nsurance Co. of North America, 443 SW.2d 482
(Tenn. Ct. App. 1969), the court held thet a‘physica contact’ requirement was satisfied when the rear
wheds of an unidentified vehide propdled arock through adamant'swindshidd causng himsevereinjury.
See also S. Farm Bureau Cas. Ins. Co. v. Brewer, 507 So.2d 369 (Miss1987). In one extreme

case, aCdiforniaarbitrator decided thet a' physica contact’ requirement wassatisfied when only oncoming
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heedlight beams ‘sruck’ insured's vehicle prior to an accident! A. I. Widiss A Guide to Uninsured
Motorist Coverage, 8 2.41, a 84-5n.194 (1969).

146. The preceding examplesindicate a trend toward the eroson of the drict adherenceto the letter
of thislaw. The Saute is designed for the protection of injured persons, not for the benefit of insurance
companies or matorists who cause damageto others. | agree that in some Situaions, aphysica contact
requirement can be avauable toal to prevent fraudulent daims. However, where thereisadisnterested
witness whose unchallenged testimony establishes thet another vehide caused the accidert, | bdlieve that
there must be an exception to the generd rule. Thus, | implore the Legidaure to reconsder the effect of
this absolute rule and to adopt a corroborative evidence exception, and | most respectfully, but dso
adamantly, disagree with the mgority’s refusd to do so today. Furthermore, | bdieve that Mitchdl’s
contact with Garrett’ s van fully stisfied 8§ 83-11-103'sphysica contact requirement and the precedent of
this Court. It was adirect resut of the negligence of the driver of the white car. Accordingly, | would
reverse and remand the decison of thedircuit court and indruct it on remand to award to Mitchell'swidow
the uninsured motorist coverage that he purchased from USAA.

McRAE, P.J., AND GRAVES, J., JOIN THIS OPINION.

EASLEY, JUSTICE, DISSENTING:
147.  Inmy view, the mgority errsin afirming the drcuit court's determination that Neldaiis not entitled
to recover the $600,000 in uninsured motorist coverage benefits. Therefore, | respectfully dissent.
148. Inthecaseaub judice, Neldasevidence provided that the requirements of Sections C(1) and (2)
of thepalicy weremet. Thetrid court noted thet “[p]lantiffshave offered into evidence Satisticd evidence

the percentages of vehidein the dates of Tennessee, Missssppi and Arkansaswhich USAA insureswith
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automahilelighility limitsof $600,000.00or more. Thisevidenceand Plantiff’ sargument astoitsrdevancy
are well taken and gatidicdly prove, to a preponderance of the evidence, that the white vehide was
uninsured.”

1749. Asfor Section C(4) pertaning to ahit and run vehide, Ndda pedificaly noted in her complaint
that the colligon was not a “hit and run” accident. The USAA palicy does not impose a contact
requirement under Section C(1) or (2); the only physica contact requirement is found in Section C(4) of
thepolicy. However, thetrid court noted that pursuant toM assachusetts Bay | ns. Co. v. Joyner, 763
$0.2d 877, 881 (Miss. 2000), the USAA policy was Smilar to Miss. Code Ann. § 83-11-103 (1999).
Citing Joyner, the trid court hed that “the Satute does not alow recovery in the absence of physcd
contact, notwithstanding provisions ()(i) and (iii)."

150. However, areview of the palicy revedsthet physica contact isonly required in the event of ahit
and run accident. Again, a comparison of Section C(4) of the contract Sates that an uninsured motor
vehideisone*[w]hichisahit and run vehidewhose owner or operator cannot beidentified and which
hitsyou....” (emphads added). The key language in the Satute Sates that “[a) motor vehide of which the
owner of operator is unknown; provided thet in order for the insured to recover under the endorsement
where the owner or operator of any motor vehicle which causes bodily injury to the insured is
unknown, actua physica contact must have occurred....” Miss. Code Ann. 8 83-11-103 (¢)(v) (emphedis
added).

Bl Sactions C(1) and (2) dearly do not require physical contact or identification. Thetrid court erred
by imposing a conditionthat isnot expresdy sated in the policy drafted by theinsurer. Theonly provison
that required physca contact was contained in Section C(4). Physical contact is not required under the

contracted terms of the palicy in the event thet any time there is an occurrence of an unknown uninsured
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motorigt. Theinsurer could have Smply remedied the Stueation by having more explict policy termswhich
did nat limit the physical contact to hit and runingtances. Theinsurance palicy isacontract, and whilethe
Satute does providefor uninsured motorist coverage, itsreguirementsdo not limit contracting capebilities

provided the contract does not reduce the satutory mandates. Guar dianship of Lacy v. Allstate I ns.
Co., 649 S0.2d 195 (Miss. 1995).
152.  Indeed, thetrid court provided an indghtful condusion based onapracticd gpplication of thelaw:
This Court isloath to reach thisconduson. Thereault ishorrendous. Wehaveaplaintiff
who waskilled astheresult of the actions of ancther driver who cannat provideinsurance
coverage Sncehefled thescene. Didnterested witnesses confirm the factud occurrences
and thereisno hint nor possibility of fraud. Denying plantiff coverageinthiscase
means thet anyone finding themsdves in a gmilar Stuation mud, in order to be sure the
insurance they have paid for will cover them, et themsdalves be hit by the offending driver
of theather vehide snceevery repponsbledriver inthisareaiswel awvare of thefact thet
amog no one in the Mid South area has insurance, or adequiate insurance, on their car.

Of course, then the responsble driver will be faced with a counter daim or crimind
charges if siousinjuriesreult, for hisfalureto take the last dear chance to avoid the

acadent and mitigate dameges.
(emphasis added). Undergandably an insurer wantsto guard againg afdse dam for uninsured motorist
coverage when an insured has aone car acadent yet daims another unknown driver caused the accident.
However, in theindant case Garrett was awitness to the events thet led to the accident, and both parties
dipulated to his verson of events. Therefore, fraud is not a concern in the case sub judice. It mugt be
remembered thet the insurer, USAA, drafted the policy. Polides areinterpreted in favor of the insured,
and insurance contracts “ are to be condrued srongly againg the policy drafter.” J&W Foods Corp. v.
State Farm Mut. Auto. Ins. Co., 723 S0.2d 550 (Miss. 1998). While the gatutorily mandated
coverage cannot be diminished by palicy language, thereis nothing to Sop coverage from being enhanced
or expanded for the insured. Guardianship of Lacy, 649 So.2d a 197. The Satute providsamore
regrictive coverage than the USAA policy. However, USAA drafted the policy which provided the
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expanded coverage. Neldaproved thet the requirements of Section C(1) and (2) weremet; and therefore,
she should nat be denied the full benefit of coverage for which her now decessed husband prudently
contracted with USAA. Accordingly, the uninsured matorist coverage of $600,000 should beawarded to
Nelda, and the dircuit court's judgment should be reversed and rendered.

McRAE, P.J., JOINSTHIS OPINION.
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