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DIAZ, JUSTICE, FOR THE COURT:

. In the November 7, 2000, dection for Election Commissioner, Didrict Fve, Kemper County,
Missssippi, candidate Schumpert M clntosh received 512 votes and candidate Barbara Sandersreceived
411 votes. On November 27, 2000, Sandersfiled aPetition in Contest of Election dleging that Mclntosh
was nat qudified to run for the podtion of Election Commissoner, Didrict Fve, Kemper County,
Missssppi, because he was not aresdent/dector of Kemper County and Didtrict Five.

T2. Inresponse, Mclntosh filed hisanswer and defenses, dong with amation to dismissand amation

to drike. These mations were denied, and atrid washddin the Circuit Court of Kemper County, Circuit



Judge Robert W. Balley presding. The jury was presented with the question of whether Mclntosh was
aresdent of Kemper County. Based on its determination that Mclntosh was aresdent of Lauderdde
County, the jury voted, 11-1, that Mclntosh be disqudified as a candidete. On May 4, 2001, the find
judgment was entered dedaring Sendersthewinning candidate. Thetrid judge denied Mclntosh'smoation
for specid dection, motion to dter or amend judgment, and motion for INOV or for anew trid. Mclntosh
now gpped s raisng the fallowing two issues

l. WHETHER THE GENERAL STATUTORY APPEAL METHODS
UNDER MISS. CODE ANN. § 11-51-75 OR 8§ 11-51-93 ARE
APPLICABLE TO SANDERSS PETITION CONTESTING
McINTOSH'SQUALIFICATION?

. WHTHER THE TRIAL COURT WAS REQUIRED TO ORDER A
SPECIAL ELECTION UPON THE DISQUALIFICATION OF
McINTOSH?

FACTS

18.  On September 12, 2000, Mclntosh filed a gatement of candidecy with the Chancery Clerk of
Kemper County, Missssppi, for the podtion of county dection commissoner, Didrict Fve. On
September 18, 2000, the Board of Supervisors of Kemper County (KCBS) consdered the petitions of
candidacy of 7 individuasfor the 5 pogtions of county dection commissoner. At thistime, according to
Sanders, the KCBS made no veification of any candidatiesresidency or other qudifications as required
by Miss Code Ann. 8§ 23-15-213 (2001), and the petitions were summarily gpproved for placement on
the November 7, 2000, generd ection bdlot. Mclntosh and Sanders were the only candidates for
Didrict 5.

4. Inher petition in contest of the dection, Sanders contended that Mclntosh wastruly aresdent of

and domidliary of Lauderdde County, Misssdppi. According to Sanders, severd documents gathered



in response to discovery requestsindicated that Mclntosh resded in Lauderdde County for anumber of
years. Thejury conddered thesedocumentswhenit voted to disqudify Mclntosh. Any question regarding
Mclntosh's resdency is not a issue before this Court.
.  Sanders dso contended that, unlike most candidates, those for dection commissoner cannot
chdlenge the qudification of another candidate prior to the generd dection, dueto thelack of any Satutory
process outlining such apre-dection goped. Therefore, Sandershad to resort to the post-election remedy
of Miss. Code Ann. § 23-15-951 (2001), the gatute for contesting generd dections which dates.

a person desiring to contest the dection of ancther person returned as

elected to any officewithin any county, may, within twenty (20) daysafter

the dection, file a petition in the office of the derk of the drcuit court of

the county, setting forth the grounds upon which the dection is contested,;

and thederk shdl thereupon issueasummonsto the party whosedection

is contested, returnableto the next term of the court, which summonsshdll

be sarved asin other cases; and the court shdll, at thefirst term, causean

Issue to be made up and tried by ajury, and the verdict of the jury shdl

find the person having the greatest number of legd votes & the dection.
6.  Onthe ather hand, Mclntosh argued, in his mation to dismiss, thet the only avenue avaldde to
Sanders was to file an goped from the KCBS September 18, 2000, verification of the names for
candidacy. Mclntosh contends thet the proper method of apped was by way of abill exceptions under
Miss Code Ann. § 11-51-75 (2002) or by way of certiorari under Miss. Code Ann. 8 11-51-93 (2002)
and Miss. Code Ann. 8 11-51-95 (2002). Thetrid judge disagreed with Mclntosh, finding thet the only
means by which dection commission candidates and school board candidates could chdlenge the
qudification of candidates was through Miss Code Ann. § 23-15-951.

DISCUSSION

l. WHETHER THE GENERAL STATUTORY APPEAL METHODS
UNDER MISS. CODE ANN. & 11-51-75 OR § 11-51-93 ARE



APPLICABLE TO SANDERSS PETITION CONTESTING MCcINTOSH'S
QUALIFICATION?

7. McIntosh contends that Sandersfalled to perfect the proper Satutory apped and thet the dircuit
court was without jurisdiction to grant therdief sought by Senders.

18.  Hrg, Mclntosh pointsout thet theissuein thiscase doesnat turn onthelegdity of the votes, rether
the issue tuns on Mclntosh's qudification to enter the dection.  This is an important point because,
according to Mclntosh, Miss Code Ann. § 23-15-951 only applies to voter qudifications and the
determination of whether ballots cast and counted arelegd/illegd votes. MclntoshctesMissov. Oliver,
666 S0.2d 1366, 1375 (Miss. 1996), to support hisargument that Miss. Code Ann. 8 23-15-951 isnot
the proper datute to chalenge candidate qudification. In Misso, this Court ruled that the board of
commissonersdid not havethe authority to open seded ballots, and asfor issues of voter qudificationand
the propriety of the decison of the eection managers, Miss. Code Ann. § 23-15-951 would be the
gopropriate satute. Misso, 666 So.2d at 1375.

19.  McIntosh's argument that Miss. Code Ann. § 23-15-951only gpplies to voter qudification is
without merit. The datute Smply does not Sate that the only contest to an dection is whether the votes
werelegdly cagt. A completereading of the datute reved sthat acontest of the qudification of acandidate
can properly be made under the said Satute, with the exception being a "' person desiring to contest the
qudifications of a candidate for nominetion in a palitica party primary dection shal comply with the
provisons of Section 23-15-961." 1d., or "a person dedring to contest the dection of another person
returned asdected to any seatinthe Missssppi Legidaureshdl comply with the provisonsof Section 23-

15-955." Miss. Code Ann. 8 23-15-951.



110. McIntosh agrees with Sanders that Miss. Code Ann. § 23-15-963 is not applicable, snce
Mclntosh did not qudify pursuant to Miss. Code Ann. 8 23-15-359 (2001). Candidates for dection
commissioner can only qudify pursuant to Miss. Code Ann. § 23-15-213 (2001). Miss. Code Ann.
§ 23-15-963, which governs chdlenges to qudifications of candidates for other offices, only gppliesfor
those candidateswho qudify under Miss Code Ann. § 23-15-359. Although not gpplicableinthe present
case, Sandersemphasizesthat, pursuant to Miss. Code Ann. 8 23-15-963(7), after thedection hasended,
the qudifications of any person who assumes an dective office "may be contested as atherwise proved by
law." Sandersdatesthat therearenolike provisionsfor those candidateswho qualify under other gatutes.
11. McIntosh and Sanders agree that pursuant to Miss. Code Ann. § 23-15-213 (2001), the county
board of supervisors has the duty to determine whose name is entitled to gopear on a county generd
eectionbdlot asacandidatefor dection commissoner. Accordingto Miss CodeAnn. §23-15-213, "the
presdent of the board shdll verify that such candidate is aresdent of the supervisors digtrict in which he
seeks dection and that such candidate is otherwise qudified as provided by law.”

112. Mcintosh ates that this Court has hdd that in determining the qudification of a candidete, the
eection commisson playsaques-judica role Misso, 666 So.2d at 1374. Therefore, itistheboard of
eection commissoners duty to condder the legdity and suffidency of a petition thet seeks to place the
candidatésnameonabdlot. Stateex rel. Ricev. Dillon, 197 Miss. 504, 19 So. 2d 918, 920 (1944).
The board of supervisors takes on the role of the board of dection commissoners when the dection
commissonersthemsdaves run for dection. Miss Code Ann. 8 23-15-213.

113.  Sanders argues that Mclntosh improperly attempts to focus this case as an gpped of the Board's
conduct on September 18, 2000, and assuch M clntosh contendsthat appedl sproceduresfrom theactions

of suparvisors contrals this litigation.  Sanders points out thet this case involves a contest of the generd



eection of November 7, 2000, in which an unqueified nonresdent candidate was cartified asthewinning
candidate.

114.  Asexplaned in the discusson above, the Legidaure enacted Miss Code Ann. 8 23-15-963 to
govern chdlenges of a candidates qudifications prior to the generd dection. Since Miss. Code Ann.
8 23-15-963 does not gpply, Sanders argues that the only other mechaniam for such a chdlenge by
candidetes for eection commissoner isMiss Code Ann. § 23-15-951. Under the terms of this Statute,
aperson contesting the dection of anather "may, within twenty (20) days after the dection, file a petition
intheofficeof thedrcuit derk of the county, setting forth the grounds upon which thedection iscontested”
and thejury'sverdict "shdll find the person having the greatest number of legd votes a the dection.” 1d.
115.  Under thetypica dection contest, Miss. Code Ann. 8 23-15-963 cdlls for a petition to be filed
after the primary but before the generd dection and within 31 days of the primary dection. Thus ina
typicd dection contest, the qudification of a candidate may be determined prior to the dection.

116.  Theprocedurefor dection commissonersdiffersfromthetypica dection. Election commissonars
mudt filethar gpplicationsfor candidacy Sxty days prior to thedection. Miss. Code Ann. § 23-15-213.
The Board of Supervisorsis cdled upon to act as the dection commisson and the candidates qudify
through them. Miss. Code Ann. § 23-15-217.

f17. Mclntosh contendsthat those statutes which gpply to actions of the Board of Supervisors control
this matter. However, wedisagree. The board was not acting asthe Board of Supervisors, it was acting
asthe dection commisson. This Court has Sated thet whenever there are two Satutes that address the
sare subject matter, the goedific gatute will control over the generd one. Wilbourn v. Hobson, 608
So.2d 1187, 1191 (Miss. 1992). The Missssppi Election Code, Miss. Code Ann. 88 23-15-1 10 -

1111(2001 & Supp. 2002), spedificaly addresses qudifications of candidates and contests of dections.



The gpped providonsin Miss Code Ann. 8 11-51-75 and in 8 11-51-93 are generd laws. See Lenoir
v. Madison County, 641 So.2d 1124, 1129 (Miss. 1994).

118.  Furthermore, cases cited by Mclntosh that involved the filing of ahill of exogptions only involve
aopedlsto the drcuit court from actions of locdl officds actinginthar cgpadty aslocd officds. Newell
v. Jones County, 731 So. 2d 580 (Miss. 1999); Moore v. Sanders, 569 So.2d 1148 (Miss. 1990).
In the case sub judice, the board of supervisors acted as eection commissoners, not as the board of
UperVisors

119. Becausethereisaspedific datutethat governseection contests Mclntosh'sargumentsare without
merit.

. WHETHER THE TRIAL COURT WASREQUIRED TO ORDER A
SPECIAL ELECTION UPON THE DISQUALIFICATION OF
McINTOSH?

120. Sanders argues that the jury’s decision in this particular case resulted in the race becoming an

uncontested dection. Mclntash, on the other hand, arguesthat when the mgority of votesarethrown out,

asthey werein this case, agpedid dectionisrequired, regardiess of the number of remaining candidates

21. Mcintosh rdies on cases which have hdd that where a particular percentage of votes become
invelid due to a disgudification of one of the candidates, a Specid dection isrequired. In Stringer v.
Lucas, 608 S0.2d 1351, 1356 (Miss. 1992), this Court ordered agpecid e ection because Stringer, who
recaived 40% of the votes cast in amayord dection, was preduded as a metter of law from running for
mayor, by virtue of her tenure as a county dection commissoner. This Court Sated:

when asgnificant number of legd votes have been rgected, or illegd votes received, an

inquiry must be made to determine if the generd dection conformed to the will of the

voters and if agpedid dection should becdled. 1 d. a 1011. Ingpplying thetwo pronged

7



test st out in Russell, it is evident that a gpecid dection was warranted in the case a

hend because enough illegal votes were cadt to change the outcome of the dection and

morethenthirty percent of thetotd votesweredisqudified. Russell, 443 So.2d at 1197.

Due to Stringer's disqudification, more than forty percent of the votes cast have been

rendered invaid and without effect. To alow the dection to gand asit now doeswould

catanly be contrary to the will of the vaters of Mound Bayou.
Stringer, 608 So.2d at 1358 (citing Noxubee County Democratic Executive Comm. v. Russell,
443 S0.2d 1191, 1197 (Miss. 1983); O'Neal v. Simpson, 350 S0.2d 998, 1011 (Miss. 1977)). Basd
onthereasoning in Stringer, Mclntosh contends that a specid dectionin the case sub judiceisrequired
by law. Thetwo-pronged test set outin Russel |l provided for gpedid dectionswhen (1) enough il egal
votes were cadt for the contestee to changetheresult of thedection, or (2) so many votesare disqudified
that the will of the votersis impossble to discan.” Russel |, 443 So.2d at 1197 (emphass added).
According to O' Neal, where a gnificant number of legal vates have been rgected or illegd votes
recaived, theremud bean inquiry astowhether agpecid dectionisnesded. O'Neal, 350 So.2dat 1011.
22.  Sanders points out that in the cases cited by Mclntosh, the one condant isthat mor e than one
candidate remained inthefray. In Stringer, unlike the case sub judice, three candidates remained after
Stringer was disqudified. The votes cagt for Stringer werenat illegdl, and therefore, they could affect the
determination of the winner between the three remaining candidates. Sanderss argument thet there was
no need for agpecid dection in the case sub judice is compdling given the fact that there were no other
candidates. Thetrid court correctly decided thet there was no need for aspecid dection.

CONCLUSION

123.  Theboard of supervisorsin this case was acting in place of the dection commissonersand not in
thar capecity as a board of supervisors. Therefore, Miss. Code Ann. 8§ 23-15-951 supplied the

gopropriate procedure for contesting the dection. Asfor whether agpedid dection wasnecessary inthis



case, we bdieve that Sanderss argument that no other candidates remained for there to be a specid
dectionisacompdling agument. For theforegoing reasons, this Court affirmsthetria court'sfinding thet
Miss. Code Ann. § 23-15-951 isthe gpplicable satute and thet aspecid dection wasnot necessary. The
trid court'sjudgment is afirmed.

124. AFFIRMED.

PITTMAN, CJ., SMITH, P.J., WALLER, COBB, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR. McRAE, P.J., CONCURSIN RESULT ONLY.



