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1. Rogers Poultry, Inc. ("B.C. Rogers'). Initidly, the trid court granted B.C. Rogers motion for summary
judgment dismissing the clams of J.T. Curry, finding that Mr. Curry had faled to establish a viable cause of
action againgt B.C. Rogers. The jury returned averdict against Mrs. Curry on the remaining issuesin the
complaint. Subsequent to the jury's verdict for B.C. Rogers, Mr. and Mrs. Curry ("Currys") filed amotion
for ajudgment notwithstanding the verdict, or in the dternative, anew trid. The court, by order entered
June 26, 1998, denied their motion for ajudgment notwithstanding the verdict, or in the dternative, a new
trid. Aggrieved by the above judgments, the Currys have gppeded and assigned the following errors: 1)
whether the tria court erred granting the defendant's motion for a summary judgment againgt J.T. Curry; 2)
whether the trid court erred in overruling Nancy Curry's motion for ajudgment notwithstanding the verdict,
or in the dternative, for new trid; 3) whether thetrid court erred in alowing defendant's Exhibit 1 to be
introduced; and 4) whether the trid court erred in denying the Currys petition for an out of time apped.

2. Finding no reversible error, this Court affirms.

FACTS



3. Mr. and Mrs. Curry owned and lived on property adjacent to the property of B.C. Rogers Poultry, Inc.
Rogers actud operating facility, Stuated behind and adjoining the Currys house, had operated at this
location since 1988.

4. A dispute arose regarding the boundary lines between the parties wherein the Currys aleged that B.C.
Rogers had built afreezer on part of their land encroaching upon at least 31 feet of their property. Asa
consequence of this dispute, the Currysfiled a complaint in the Chancery Court of Scott County,
Missssippi, which included claims of encroachment and nuisance. About June 4, 1990, the Currys
executed amemorandum of settlement which set out the terms of an agreed case resol ution between the
parties. This resolution required a $10,000 payment to the Currys and that the parties execute a further
agreement to establish the boundary lines between their respective properties, including the location of a
fence that bordered the Currys lot on its north, west and south sides. The memorandum of settlement also
included provisions for the mutua release of caims between the parties.

5. The Currys refused to execute the boundary line agreement and their attorney returned the $10,000
check that had been tendered. Subsequently, an order enforcing the settlement agreement was entered
againg the Currys on January 30, 1991.

6. Prior to filing their complaint in the circuit court, the Currys aleged that they were subject to continuous
nuisances by B.C. Rogers, which included 1) the emission of an offensive odor, 2) the accumulation of cans
and other trash on their property and in aditch in front of their house by employees of B.C. Rogers, and 3)
the ingdlation of bright lights and surveillance cameras. Mrs. Curry contacted a Jackson televison gtetion to
observe these problems. About July 21, 1994, a TV crew broadcast an interview with Mrs. Curry and
Jack Rogers concerning these complaints. As aresult of the alegations by Jack Rogers on that broadcast,
the Currys brought their complaint for defamation in this action in the Circuit Court of Scott County,
Mississippi on July 21, 1995, and B.C. Rogers brought a separate action in the same court. Both actions
were consolidated herein.

117. B.C. Rogersfiled amotion for summary judgment on November 10, 1997, asserting that the Currys
had no vdid clam for defamation; that the Currys nuisance clams were barred by Mississppi Code
Annotated §95-3-29; or, in the dternative, that no factud basis existed to substantiate the Currys nuisance
clams. On January 21, 1998, B.C. Rogers motion for summary judgment was sustained againgt J.T. Curry
asto dl dams. The court denied the motion for summary judgment as to Nancy Curry. This case wastried
on February 16, 1998. A jury returned averdict in favor of B.C. Rogers. The court granted a directed
verdict for the Currys on the clams againgt them by B.C. Rogers Poultry, Inc. The Currysfiled apost trid
motion for judgment notwithstanding the verdict and anew trid.

118. The Currys did not receive notice of the judge's order of June 26, 1998, denying these post- tria
motions until September 10, 1998, approximately 77 days later. On October 1, 1998, approximately 22
days later, the Currysfiled a petition for an out of time gpped with the trid court, which was denied on
December 8, 1998. The Currys then filed a notice of gpped with the Supreme Court of Mississppi on
December 30, 1998, requesting relief from the June 26" order denying their motion for judgment
notwithstanding the verdict, the January 21, 1998 order granting partial summary judgment to B.C. Rogers
and the December 8" order denying their petition for an out of time gpped.

ISSUE AND ANALYSIS



Did thetrial court err in denying Appellants Petition for an Out of Time Appeal.

19. The Currys argue that their petition for an out of time appeal was denied arbitrarily. The Currys assert
that the petition was filed pursuant to Rule 4(h) of the Missssppi Rules of Appellate Procedure because the
circuit clerk failed to timely notify their attorney that the Court had entered an order denying their motion for
ajudgment notwithstanding the verdict or, in the dterndtive, for anew trid. Rule 4(h) of the M.R.A.P.
States that:

Thetrid court, if it finds (9) that a party entitled to notice of the entry of ajudgment or order did not
receive such notice from the clerk or any party within 21 days of its entry and (b) that no party would
be prejudiced, may, upon mation filed within 180 days of entry of the judgment or order or within 7
days of receipt of such notice, whichever is earlier, reopen the time for gpped for a period of 14 days
from the date of entry of the order reopening the time for apped.

120. While the Currys did not receive notice of the order within twenty-one days of its entry, theruleis
clear that they had only seven days from receipt of notice to file amotion to reopen the gpped time. The
Currys received actual notice of the order of June 26, 1998, which denied their post-trid motions on
September 10, 1998. They had until September 17 to request an out of time appeal. The Currys filed their
request on October 1, 1998. The order denying their petition was entered on December 8, 1998.

111. The requirements of M.R.A.P. 4(h) are obligatory rather than permissve. Pinkston v. Mississippi
Department of Transportation, 757 So. 2d 1071, 1074 (Miss. App. Ct. 2000). Timely notice of appedl
isjurisdictiond, Bank of Edwards v. Cassity Auto Sales, Inc., 599 So. 2d 579, 582 (Miss. 1992); where
the gppellant has not given proper notice this Court lacks jurisdiction to address the gpped. Accordingly,
we affirm the action of the tria court.

7112. Our disposition of this issue renders moot the other issues.

113. THE JUDGMENT OF THE SCOTT COUNTY CIRCUIT COURT ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, CJ., SOUTHWICK, P.J., PAYNE, BRIDGES, THOMAS, LEE, MYERS
AND CHANDLER, JJ., CONCUR. IRVING, J., NOT PARTICIPATING.



