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BEFORE McMILLIN, C.J, PAYNE, AND LEE, 4.
LEE, J,, FOR THE COURT:

1. The Pearl River County Chancery Court found that the plaintiffs, Richard and Alma Castleberry, d/b/a
Cadtleberry Redty, were the procuring cause for the sde of certain redty from former Louisana Governor
Edwin W. Edwards (hereinafter "Governor Edwards' or "governor") to Moti L. Sudeen, and awarded $48,
000 to them in red estate commission plus interest and an additiond $100,000 for punitive damages and
attorney's fees. Sudeen asserts that the Castleberrys were not the procuring cause of the sale of the
property he purchased from Governor Edwards because the contract to purchase procured by the
Cadtleberrys had expired when the final agreement upon which the sde was consummeated was reached.
Sudeen clams that the find agreement was a"new ded" to which the Castleberrys had no part. Sudeen, the
appdlant, contends that there is not substantial, credible evidence in the record to support the chancellor's
findings of fact on each of the sx issues which he asserts as error. Our review of the proceedings yieds the
firm and definite conviction that the decison below was congstent with established law and well within the
evidence. We therefore affirm the judgment of the Pearl River County Chancery Court.

2. At this point an examination of the facts, including an overview of the cast of characters and their



respective functions, though somewhat lengthy, is appropriate so that this information can be applied to the
legdl aspects of the thisissue.

FACTS

113. Sudeen was born and educated in Guyana and had moved to the United States in 1974. He became a
U.S. ditizen in 1982 and had lived in Chamette, Louisanawith hisfamily for over twenty years a thetime
of trid. Sudeen wore several hats. Heis apharmacist aswell as the pastor of severa Baptist churches. He
hosted aradio program cdled "Chrigt isthe Answer" from 1976 until 1996. He had incorporated his
business in Louisana as Sudeen Enterprisesin 1981. At the time of trid he owned a pharmaceutica
company in Guyana, and he traveled to Guyana once a month.

4. Sudeen had formed a partnership caled Mississippi Carbonate in April 1996 with Everett and June
Lawrence for the purpose of building afertilizer plant for the manufacture of ureain Pearl River County. The
Lawrences had a 25% interest and Sudeen a 50% interest in Mississippi Carbonate. It is unclear who had
the remaining interest. Neverthel ess, there was no evidence presented to indicate that Mississippi

Carbonate had any assets. Everett Lawrence ultimately admitted, on cross-examination, that he had
invested money in Missssppi Carbonate and that dl he had to show for his investment was ownershipina
company with no assets. The Lawrences had the responsibility to locate property for purchase upon which
the plant would be built while Sudeen was to secure the necessary financia support for the project. Most of
Sudeen's efforts to secure financing were being made in London where he traveled every week, spending
four days aweek there and three days in Louisana. Thefertilizer plant project required financing in the
amount of 4.5 hillion (with a"b") dollars, and Sudeen testified that at the time of the trid one-third of that
amount had aready been financed. The plant would employ 465 people. Sudeen testified that he
intentiondly stayed in the background during negotiations for the purchase of property because in the pat,
sdlers had increased the asking price for property once it was brought to their attention that he was
involved in the purchase.

5. The Lawrences pursued their quest for property. Ultimately, two separate purchases were made in
acquiring the property needed for the project. This gpped isin regard to the second purchase; however, we
will review the tesimony regarding the first purchase as well, for it providesingght on the issue presented
before us regarding the second purchase.

Purchase of the First Tract

116. Castleberry and his wife had been in the red estate business in the Poplarville area of Pearl River
County since 1987. He served as adirector of the Pearl River County Development Association and had a
specid interest in new industries coming into the county. According to Mr. Castleberry, he first heard about
the search for property for thisfertilizer plant from atelephone cal he received from Everett Lawrence,
Everett described the property he needed as severd hundred acres with arailroad and a gas line running
through it. Castleberry said that he told Everett that he knew of some property fitting that description but
that he did not know who the current owner was. Castleberry's property owner's map showed that the
property was owned by alarge company, and he knew from persona knowledge that that company had
sold the property and the owner's map had yet to be updated. Castleberry told Everett that he would find
out who the current owner was. Castleberry testified that he went to the courthouse and found out that the
owner was Lampton Williams. Castleberry caled Williams who told him that coincidentaly the property
was for sale and was dready listed with another redtor. Williamstold Castleberry that he would be glad to



meet with the prospective buyers himsalf; however, he would not be able to meet with them on that day,
which Castleberry says was Friday, but he could meet with them on Monday. Castleberry gave this
information to Lawrence. Ingtead of waiting until Monday, the Lawrences went to Williamss office that day
and waited until he would see them. Castleberry said that the Lawrences must not have redlized that the
property was listed until they met with Williams since there was no "for sal€' sign on the property. A
contract for purchase was signed that day. Castleberry said that Everett later showed the contract to him
and that the purchase price was $500,000 plus a six percent red estate commission. Castleberry said that
after this contract was sgned he talked with Everett dmost daily because Everett was so enthused about the
project. He also said that once the sdle of that property closed, though he did not receive ared estate
commission for the sde, that Lampton Williams sent a check to him for $5,000 as afinder'sfee. Williams
told Castleberry that he thought he was entitled to the finder's fee because he had found the buyers.

7. The testimony of June and Everett Lawrence tells this story differently. Both testified that Castleberry
had nothing to do with any part of the sale of the Williams property. Everett testified that when the decison
was made to build the fertilizer plant, that he hired someone to fly him over the gas pipeline from
Hattiesburg following the Pearl River to the Lucedale areain search of a600 acre Site that would be
auitable for the project. Everett said he and his wife then went to the courthouse and looked up the maps
themselves and determined on their own that Williams was the owner of the property which he sought.
Everett testified that he had aready spoken with Williams regarding the property before ever having
discussed it with Castleberry. Everett was discredited, however, on cross-examination, when he
acknowledged that a notation made in his telephone log on April 8,1996 reveded he had met Castleberry
at the courthouse to search the records for the papers on section 17 and that that was in regard to the
Lampton Williams property.

Negotiations for the Purchase of the Second Tract

118. Though the actud plant was to be built on the Williams tract, a second tract was needed with
appropriate facilities to serve as temporary office quarters while the plant was under congtruction, to
provide a Site for a proposed lake to be utilized by the plant as awater source, and to serve as a buffer
zone. Therefore, shortly after arrangements were made for the purchase of the Williams tract, a search for a
second tract of land was pursued. The Edwards property was ultimately purchased as aresult, and it isthat
purchase which is the basis of this gppeal. Though it is undisputed that Castleberry procured theinitid
contract for the sde of the Edwards property, Sudeen argues that the final sale was the result of anew dedl
and that Castleberry was no part of it. A review of theinitid contract and its related extensionsis necessary
in order to provide an understanding of its relationship to the fina agreement which resulted in the sdle of the

property.

119. During mid-April, just ameatter of days after arrangements were made for the purchase of the Williams
property, Everett Lawrence contacted Castleberry in search of the second parcel of land. The Castleberrys
took the Lawrences for aridein ther car to view potentid cites, and Everett inquired if the tract adjacent to
the Williams tract, which Castleberry knew belonged to Governor Edwards, was for sde. There was no
sign posted on the property but Castleberry told Everett that he was familiar with the property because he
had handled the inventory of the property after the death of the prior owner, Mr. Bill Watson. Castleberry
told Everett that he had a map of the property aswdl asits vaduation and the inventory of equipment in his
filing cabinet. Cagtleberry'sinitia efforts to contact the governor, who had an unlisted number, were
unsuccessful and he finally contacted the widow of the prior owner, Mrs. Watson. She cdled her son,



Steven, who was afriend of the governor's son. Castleberry obtained Steven's number through Mrs.
Watson and firgt contacted him on April 18, 1996. Steven told him the property was not for sde but his
father would sdll anything if the price was right. Steven told Castleberry that his father was at his
condominium in Aspen and that he would cal him to seeif he was interested in selling the property. Steven
called Cadtleberry back and told him his father was interested in selling and that he would be home in afew
days. Steven gave Cagtleberry the governor's number, and Castleberry caled him when he returned. The
governor told him that the property was not on the market but he would sgll the property for one million
dollars. Castleberry testified that the governor, being experienced in red etate, told him on the front end
that he had no agent, that Castleberry was not his agent, and that Castleberry was working for the buyer.
Thisis corroborated in the governor's deposition, where he stated in regard to his conversation with
Cadtleberry, "1 was very explicit that | would not be responsible for any red etate fees or commissions.”
The governor went on to say that Castleberry told him he understood that.

110. Castleberry showed the property to the Lawrences. The property included a main house, a guest
house, two apartment buildings, alarge equipment shop on two levels. Castleberry dso made arrangements
with the property manager, Ricky Wells, to unlock the gate on a Sunday afternoon so that Sudeen could
tour the property. Castleberry testified that he gave Wdls a check for $25 payment for his services that day
and entered that cancelled check into evidence. At some point in time the Castleberrys took an inventory of
the property aong with the Lawrences and the governor's daughter.

T11. After negotiating and three counter-offers, an agreement was reached and the initia contract for the
purchase of the Edwards property was signed on May 24, 1996 for a purchase price of one million dollars.
That agreement required that Sudeen deposit $50,000 earnest money, which would be gpplied to the
purchase price at closing, into Castleberry's brokerage account, by June 10, 1996. Closing wasto take
place on or before duly 31, 1996. The offer included dl the furnishings in the main and guest houses and
outside kitchen, except for personal items and artwork and afew pieces of furniture specifically excluded.
Also included was dl of the operating and maintenance equipment. This agreement stated that the buyer
would pay Cagtleberry Redty a 6% commission. The Lawrences secured aloan on their own behdf for the
$50,000 in earnest money. Castleberry testified that this deposit was delivered to him just three hours prior
to the bank's closing on June 10, the deadline date. Castleberry caled the governor to tell him that the
deadline had been met for the deposit. However, Sudeen was not able to meet the July 31 deedline for
closing and sought an extension.

112. The governor wanted $25,000 of the deposit in the form of a certified check to grant an extenson to
August 15. Thisamount would be applied to the purchase price a closng. On July 26 Castleberry called
Sudeen for his authorization to release the $25,000 from his account for the extension. Sudeen faxed
authorization to Castleberry. Castleberry purchased a certified check and hand-delivered the check to the
governor and the governor wrote hisinitias on a letter Castleberry had written to Sudeen explaining what
had occurred. The August 15 deadline was extended to August 31. That deadline was not met either. On
September 4, Sudeen and the governor agreed that Sudeen would bring an additional $25,000 to the
governor by 5:00 p.m. the next day and the deadline would be extended to November 1. This agreement
required that Sudeen pay $250,000 at closing and the governor would finance the remainder of $700,000.
Furniture was now excluded from the sale. Castleberry was not involved in negotiating this extension but the
agreement for this extensgon was written by the governor on the second page of the origina contract by
Cadtleberry Realty. Sudeen called Castleberry after this extension was agreed upon to release the
additiona $25,000 required by the governor as a non-refundable deposit. Under the original contract, the



$50,000 deposit would have been divided between the sdller and realtor in case of default. Castleberry
indsted that Sudeen sign a promissory note for $25,000 in case of default in order to release the $25,000.
Cadtleberry made the check out and gave it to June Lawrence just before the 5:00 P.M. deadline on
September 5. June Lawrence gave the check to the governor.

113. As November 1 approached, June Lawrence asked Mrs. Castleberry to obtain an estimate of the
monthly expenses necessary for the maintenance of the property. These expenses were listed and entered
into evidence as an exhibit. At some time before the deadline Mrs. Lawrence told Castleberry that there
would be no closing on November 1 and that an arrangement had been made where Sudeen would take
possession of the property and the responsibility of paying maintenance expenses, utilities, and the salary for
the property manager until he was able to purchase the property. The governor left his cattle and horses on
the property and they were cared for at Sudeen's expense.

114. The governor stated in his deposition that after November 1 he granted severd extensonsin his
negotiations with Sudeen and the Lawrences, however, there was not any written agreement after that time.
Pursuant to the gentlemen's agreement between him and Sudeen, the governor agreed that he would sdll the
property to Sudeen in the next few months if Sudeen could arrange for payment. He said that in exchange
for the extensions he excluded property that had been included in the original agreement. He stated, "1 was
reducing the scope of the property to be sold as consideration for giving the extensons.” The governor sad
he did not believe he could get one million dollars for the property once the furnishings and equipment were
excluded. He sad it was ardief to him that Sudeen was paying the property expenses, however, because
he did not believe that a sdle would ever be consummated after so many extensions, he listed the property
with Ford Redlty in February, 1997, excluding Sudeen as a buyer.

The Purchase of the Second Tract

1115. Ford Redlty located a buyer in August, 1997 who made an offer of $800,000 cash for the property,
excluding furnishings and equipment. Edwards said he gave Sudeen the opportunity to meet this price
because it was less than the agreement he aready had with him, he had given hisword to him, and he
aready had $50,000 of his money. Because of his prior experience with Sudeen, the governor required that
Sudeen make a $100,000 down payment within 24 hours. Sudeen met the deadline for the down payment
and an agreement was signed on August 11 that the governor would finance the $700,000 balance, just as
the governor had agreed to do when the contract had been extended to alow for the November 1, 1996
deadline. This agreement stated that a 6% commission was to be paid to the redtor by the buyer.

116. The closing for the property was scheduled for August 18. Mr. Castleberry happened to hear from an
outside source that the closing date for the sale had been scheduled and contacted Lawrence for the details.
Lawrence told Castleberry that he did not know when closing was scheduled and that he could call Gerald
Cruthird, the attorney Sudeen had sdected to handle the closing, for that information. Castleberry then
testified that Lawrence said, "I might as well go ahead and tdll you, we have changed the amount of the
contract, but you are going to get your Six percent commission on eight hundred thousand dollars.”

117. On August 18 dl the parties appeared a Cruthird's office for the closing. Sudeen claims he was
surprised to see Cadtleberry there. Actudly, Sudeen came to the closing with no money to pay the redtor's
commission or the attorney's fees. Cruthird and Castleberry both testified that Sudeen stated that he could
not pay those fees on that date but that Sudeen explicitly stated at the closing that he would pay the redtor's
commission within two weeks. At the closing Sudeen Sgned a closing statement which specificdly sated



that Sudeen would pay a $48,000 redtor's fee to Castleberry Redlty. This closing statement is the third
document Sudeen signed acknowledging his ligbility for Castleberry's commisson. Sudeen testified a the
tria that he signed this document under protest because he was faced with losing his $100,000 deposit. He
said that he did not believe he owed Castleberry a fee because the agreement at closing was a"new ded"
gnce the terms had changed from the last written extension for November 1, 1996 of the origina contract
where Sudeen had agreed to pay aredtor'sfee.

1118. Sudeen paid the attorney's fees but refused to pay Castleberry. He clamsthat he had obtained an
opinion regarding his obligation to pay the redtor's fee from the Missssppi Redl Estate Commission and
that according to that opinion he did not owe afee.

STANDARD OF REVIEW

1119. The gpplicable standard of review will not permit that the finding of the trier of fact be disturbed on
apped if there is subgtantia supporting evidence even if under the same proof we might have found
otherwise. The finding of fact may not be set aside unless manifestly wrong. Dungan v. Dick Maoore, Inc.,
463 So. 2d 1094, 1100 (Miss. 1985); Cotton v. McConnel, 435 So. 2d 683, 685 (Miss. 1983).
"Findings of fact made by a chancellor which are supported by credible evidence, may not be set asde on
apped." Allgood v. Allgood, 473 So. 2d 416, 421 (Miss. 1985). In evauating the issues before usin this
case, the standard of review to which we are bound does not permit us as an appdlate court to disturb the
factud findings of a chancellor, when they are supported by substantia credible evidence, unless the Court
can say with reasonable certainty that the chancellor abused his discretion, was manifestly wrong, clearly
erroneous or applied an erroneous lega standard. Cummings v. Benderman, 681 So. 2d 97, 100 (Miss.
1996). Therefore, if there is supporting evidence and "even if this Court disagreed with the lower court on
the finding of fact and might have arrived at a different conclusion, we are till bound by the chancellor's
findings unless manifestly wrong." Richardson v. Riley, 355 So. 2d 667, 668 (Miss. 1978).

ISSUES AND DISCUSSION

|.DID THE COURT ERR IN FINDING THAT CASTLEBERRY REALTY WASTHE
PROCURING CAUSE OF THE SALE OF THE PROPERTY FROM EDWIN EDWARDS
TO MOTI SUDEEN?

1120. The preponderance of the evidence is the common law standard of review for contract breaches
involving an intentional wrong. Paracel sus Health Care Corp. v. Willard, 754 So. 2d 437, 447-48 (1 53)
(Miss. 1999). The plaintiff has the burden to prove by a preponderance of the evidence the existence of a
binding contract, that the defendant breached the contract, and that the plaintiff has suffered monetary
damages as aresult. Warwick v. Matheney, 603 So. 2d 330, 336 (Miss. 1992)(citing 17A C.J.S.
Contracts, 8 590(d) at 1148); Garner v. Hickman, 733 So. 2d 191, 195 (1 15) (Miss. 1999).

121. In genera terms, precedent established by case law in this State entitles areal estate agent to recover a
commission on asaeif the agent was the procuring cause of the sde of the subject property. Partee v.
Pebble, 197 Miss. 486, 493, 20 So. 2d 73, 74 (1944). Whether a broker may be considered the
procuring cause of a sae depends upon the particular facts and circumstances of each case, and thisis
ordinarily aquestion of fact to be resolved by the trier of fact. 12 Am.Jur.2d Brokers 88 189, 190 (1964);
Smith v. London, Setelman & Kirkwood, Inc., 185 So. 2d 150, 154 (Miss. 1966). The broker's efforts
need not be the sole cause of the sale, but must be the predominant cause. 1d.



122. Sudeen concedes that Castleberry was the procuring cause of the initial contract but claims that his
involvement ended on November 1, 1996 and that the agreement which culminated in the sdle was a"new
dedl." Sudeen testified that he was able to negotiate more favorable terms for the purchase himsdlf than
Cadtleberry had negotiated prior to the expiration of the November 1, 1996 extension. The question thus
becomes whether the agreement for the sale of land which expired on November 1 was abandoned and
whether the agreement which culminated in the sde was an entirely new one. Precedent has clearly
established that the mgjor factorsin determining if an agreement for the sale of land has been abandoned is
whether parties had abandoned al expectations of culminating the sale and whether the negotiations which
led up to the sale began anew. Swain v. Pitts, 120 Miss. 578, 594, 82 So. 305, 306, (1919).

1123. Looking at the facts, we cannot say that the either the governor or Sudeen had abandoned
expectations of the sde being culminated. Sudeen dearly testified that he intended to findize the purchase if
he could secure financing. In addition, the arrangement agreed upon whereby Sudeen took possession of
the property and the responsibility of paying maintenance expenses, utilities, and the sdary for the property
manager was made in anticipation of his ultimately purchasing the property. Though the governor stated that
he findly listed the property with another redtor because he did not believe that Sudeen would ever come
up with the money, he clearly had not abandoned the possibility that Sudeen may come through with the
financing asis evident by the fact that his contract with Ford Redty excluded Sudeen as a buyer.

124. Neither are we persuaded that the negotiations which led up to the sale began anew. Negotiations
were consdered to have begun anew after the sale had been clearly abandoned by the broker and the
purchaser in Swain v. Pitts because an entirdly new and independent element entered into the trade for
which the broker was in no sense responsible, which consummated the sde. Swain v. Pitts, 120 Miss. at
594, 82 So. 305 at 306. The party who findly brought the buyer and the seller together in that case was not
connected with the redltor, and it was through the negotiations and efforts of this party that afind sdewas
made for a different lot than had been previoudy considered for purchase. The court noted that the record
did not indicate that the final agreement between the buyer and the sdler was made for the purpose or with
the object of defesting the broker of a commisson, but that the negotiations indtituted by Pitts & Weeks, the
broker, ended in afailure to make a sde, and that the subsequent agreement was made without reference to
the activities of Pitts & Weeks. Id.

125. We cannot say that the fina agreement between Sudeen and the governor was made without reference
to the activities of Castleberry Redty. The governor clearly stated in his depostion that the reason he gave
Sudeen the opportunity to purchase the property when another buyer was found was because he had given
hisword to him and he dready had $50,000 of his money. Thiswas clearly aresult of Castleberry's efforts.
There was no new eement involved in the find agreement asthere wasin Swain v. Pitts, and negotiations
were not begun anew. The generd proposgition is established that if property is placed in the hands of a
broker for sdle a a certain price, and asale is brought about through the broker as the procuring cause, he
is entitled to commissions on the sae even though the find negotiations were conducted through the owner,
who, in order to make a sale, accepts a price less than that stipulated to the broker. Partee v. Pepple, 197
Miss. 486, 493, 20 So. 2d 73, 74 (1944); Casev. Harrison, 192 Miss. 531, 6 So. 2d 582, 587, (1942);
Roell v. Offutt, 138 Miss. 599, 103 So. 239, 239, (1925). We therefore find that the preponderance of
the evidence showed that Castleberry was the procuring cause of the subject sae.

126. We find Sudeen's affirmative defense that he did not purchase the property prior to the November 1,
1996 deadline because he was not able to secure the necessary financing is not relevant to the issue of



whether the ultimate sdle was a"'new ded" and the issues relating to that question.

II.DID THE COURT ABUSE ITSDISCRETION IN AWARDING PREJUDGMENT
INTEREST OF 8% FROM THE DATE OF THE SALE?

127. An award of prgjudgment interest is discretionary with the court. Sunbur st Bank v. Keith, 648 So.
2d 1147, 1152 (Miss. 1995). In addition, prgjudgment interest may be awarded to the prevailing party for
breach of contract. Warwick v. Matheney, 603 So. 2d 330, 340 (Miss. 1992). We do not therefore find
that the chancdlor abused his discretion in avarding prejudgment interest.

[I1. DID THE COURT ERR IN NOT FINDING THAT THE ORIGINAL AGREEMENT
HAD BEEN AMENDED SO THAT CASTLEBERRY REALTY WASTO RECEIVE $25,
000 ASA COMMISSION RATHER THAN $48,000?

1128. Sudeen asserts that he owes Castleberry Realty $25,000 at most as opposed to $48,000 for
commission. He apparently arrives at this conclusion from a statement in the initia contract Sgned on May
24, 1996, for purchase which required that Sudeen deposit $50,000 earnest money with Castleberry
Redlty. That contract stated that one-haf, or $25,000, of the earnest money would be retained by the
broker if the purchaser failed to perform the terms of the contract. Twenty-five thousand dollars was
released to the governor as consderation for the first extenson. When Sudeen asked for a second
extenson to the initid contract, the governor required that he pay him another $25,000 as consideration for
that extenson. Sudeen then asked Castleberry to release the remaining $25,000 of the origina $50,000 that
Castleberry had deposited to his brokerage account to the governor. Because that $25,000 was to serve as
compensation to Castleberry for liquidated damages in case of default, Castleberry required that Sudeen
sign aletter to him gtating that Sudeen would compensate him $25,000 if he defaulted on the purchase of
the property. That letter was dated September 5, 1996 and Stated, "Thisisto certify that in case of default
on behaf of the buyer to go to an act of sale with the property owned by Mr. Edwin Edwards, the redltor
fees of $25,000 (twenty- five thousand US dallars) will be paid by the buyer." The $25,000 to which
Sudeen refers was to serve as compensation to Castleberry in case of default and was clearly not intended
as redtor's commission for the sde of property. We therefore find that there is substantia supporting
evidence for the court's finding that there was no amendment to the initia contract regarding the amount of
the redtor's commission. "Findings of fact made by a chancedlor which are supported by credible evidence,
may not be set aside on gpped.” Allgood v. Allgood, 473 So. 2d 416, 421 (Miss. 1985).

129. We have reviewed Anderton v Business Aircraft, Inc., 650 So. 2d 473 (Miss. 1995), and do not
find those facts smilar to those in the case at bar as asserted by Sudeen in his brief. That case wasin regard
to asummary judgment and explicitly regarded negotiations to modify the amount of reator's fees.

IV.DID THE COURT ERR IN FINDING THAT CASTLEBERRY REALTY DID NOT
ACT IN THE CAPACITY OF DUAL AGENT?

1130. Sudeen complains that the court failed to consider that Castleberry had attempted to act in a dua
agency role and in so doing violated Miss. Code Ann. § 73-35-21(1)(e) (Rev. 2000). We will not burden
this opinion with alengthy discusson on thisissue. Sufficeit to say that the governor himself testified in his
deposition that he explicitly told Mr. Castleberry from the outset that he would not be responsible for any
red estate fees or commissions and Castleberry himsalf aso tedtified to that fact. In addition, the fact that
the governor later listed the property with a different realtor is persuasive evidence that Castleberry was not



acting as his agent and there was therefore no dua agency. As the chancellor noted in his order denying
Sudeen's motion to reconsider, there was no evidence presented to indicate or infer that Castleberry listed
or attempted to sell the property to anyone other than Sudeen. Though Sudeen presented as evidence
certain documents stating that Castleberry Redlty represented the buyer, these were shown to be unsigned
preprinted working drafts of the initiad contract. Thus, there was no evidence presented to support the claim
of adua agency other than Sudeen's mere assertion. "Findings of fact made by a chancdlor which are
supported by credible evidence, may not be set aside on appeal.” Allgood v. Allgood, 473 So. 2d 416,
421 (Miss. 1985).

V.DID THE COURT APPLY THE WRONG STANDARD OF REVIEW WHEN IT
FOUND THAT SUDEEN REQUESTED ASSISTANCE IN OBTAINING FINANCING
OR THAT HE WASUNABLE TO PROVIDE FINANCING FOR THE INITIAL
CONTRACT?

1131. Sudeen argues that because Castleberry, as the gppellee, did not plead or attempt to prove that
Sudeen had the financid support to cose the transaction within the time period of the origina contract and
refused to do so in an effort to defraud that he, Sudeen, did not have the obligation to prove by clear and
convincing evidence that he was not financialy capable of cdlosing within that time frame. He argues that the
court erred in requiring this of him and refers to the following statement made in the opinion of the lower
court:

Defendant did not prove to the Court an inability to secure financing for the real estate purchase, as he
attempted to prove in his defense of the payment of such commission. Defendant, further, did not
prove by clear and convincing evidence that he requested assstance in obtaining such financing from
Faintiffs nor did he prove that the Plaintiffs were or would have been unable or unwilling to provide
assigiance in his obtaining financing for the red estate purchase.

1132. We concede that the correct standard of proof for the defendant is the " preponderance of the
evidence" standard, not the "clear and convincing evidence" stlandard. The preponderance of the evidence is
the common law standard of review for contract breaches involving an intentiond wrong. Paracel sus
Health Care Corp. v. Willard, 754 So. 2d 437, 447-48 (1 53) (Miss. 1999). However, this language was
corrected by the court in the corrected judgment, and it further Sated that it was satisfied after review that
the correct standard was applied and met. The record shows that the evidence supports the correct
standard. Though Sudeen and his associates testified to their repeated but unfruitful efforts to obtain
financing, there was no loan application or other documentation submitted to support their assartions. In
addition, Sudeen tedtified that ultimately financing was no problem. "Findings of fact made by a chancdlor
which are supported by credible evidence, may not be set aside on gpped.” Allgood, 473 So. 2d at 421.

1133. At trid Sudeen attempted to justify his course of action by claiming that he was unable to obtain
financing to pay Edwards and he criticized Castleberry for not assgting him in his efforts to obtain financing.
However, as Sudeen himsdlf points out in his brief, we do not find this defense rlevant to the theory of the
plaintiff's case, thet it was entitled to a redtor's commission because it was the procuring cause of the sdle
of the property, and it can therefore not provide the basis for reversible error. It is our opinion that the
relevance of the chancellor's comment regarding Sudeen's ahility to obtain financing was in regard to the
issue of punitive damages, though not expresdy stated.

V1. DID THE COURT ERR IN AWARDING PUNITIVE DAMAGESAND



ATTORNEY'SFEES?

134. Thetria court found that Sudeen's breach of contract was willful and wanton and evidenced his
intentional disregard for Cadtleberry's rights under his contract with him. The law in Missssppi is setled
that punitive damages are recoverable in an action for breach of contract. Polk v. Sexton, 613 So. 2d 841,
845 (Miss. 1993); Fought v. Morris, 543 So. 2d 167, 173 (Miss.1989). Thetria court relied on Polk v.
Sexton, 613 So. 2d 841 (Miss. 1993), in rendering its judgment and opinion regarding the issue of punitive
damages. Polk reaffirms that punitive damages are recoverable in breach of contract cases "where such
breach is attended by intentiona wrong, insult, abuse, or such gross negligence as amounts to an
independent tort." 1d. at 845. Punitive damages, however, are gppropriate "only in extreme cases," and
should be awarded only with "caution and within narrow limits" Bryant v. Alpha Entertainment Corp.,
508 So. 2d 1094, 1098 (Miss. 1987). The award of punitive damages and the amount, however, iswithin
the discretion of thetrier of fact. Polk, 613 So .2d at 845.

1135. The accepted theory regarding exemplary or punitive damages permits their impaosition as a punishment
upon the wrongdoer, or as arestraint on the transgressor. Yazoo & Miss. Valley Railroad Co. v. May,
104 Miss. 422, 426, 61 So. 449, 450 (1913). Such damages are assessed as a warning and example to
deter not only the offender but others smilarly situated from committing like offenses in the future. West
Bros, Inc. v. Barefield, 239 Miss. 530, 542, 124 So. 2d 474 (1960). What is otherwise awindfal is
deemed necessarily granted to the plaintiff as his reward for public service in bringing the wrongdoer to
account. Neal v. Newburger Co., 154 Miss. 691, 700, 123 So. 861, 863 (1929). Fraud has become a
principa basisfor an award of punitive damages. Tideway Oil Programs, Inc. v. Serio, 431 So. 2d 454,
461 (Miss. 1983).

1136. Thetrid court, in its order denying Sudeen's motion to reconsider, stated:

Paintiffs are red edtate agents and would generdly not be viewed as agroup of individuas likely to
befdl harm due lack of arms length dedling in the contracts with which they are associated. However,
when such contracts involve multi-million dollar corporate dedlings with internationa business people
trained in the arts of "whedling and dedling" and obtaining the best possible ded's and prices under
both the stresses of immediate time condraints and in procuring lengthy delays, such a category of
individudsisin need of protection from harm. It isthe opinion of the Court that such breach of
contract actions as have warranted punitive damage awards and have been upheld by our Supreme
Court are not limited to areas other than redl estate contracts.

We congtrue this statement to mean that the lower court in essence found that Sudeen intentiondly delayed
closing on the Edwards property as a strategy for his own benefit and that it would not alow Sudeen to
employ this strategy to the detriment of Castleberry as the redtor. Being mindful that our standard of review
will not permit that the finding of the trier of fact be disturbed on gpped if there is subgtantiad supporting
evidence, Dungan v. Dick Moore, Inc., 463 So. 2d at 1100, we now look to the facts for such evidence.

1137. Sudeen struggles mightily to defend his numerous ddlays in closing as an affirmative defense by
explaining that they were areault of hisinability to obtain financing. We believe that the lower court looked
upon evidence regarding Sudeen's efforts to obtain financing not as an affirmative defense, but as evidence
providing indght as to Sudeen's credibility and business practices and their impact on the issue of bad faith
and punitive damages. We note that Sudeen's testimony regarding financing was supported only by his
assertions and those of his associates. It was never corroborated with testimony of bankers with whom he



applied or documents introduced into evidence in the form of aloan application. The court concluded that
the delays were part of Sudeen's drategy in hisdedings. A chancdlor has the authority and the
respongbility to assess the credibility of witnesses. Estate of Taylor, 609 So. 2d 390, 393 (Miss. 1992).
The court's conclusion that financing was not redly a problem is adso supported by the fact that Sudeen
came up with $100,000 deposit in only twenty-four hours when Edwards had another buyer.

1138. Sudeen's testimony did not serve to enhance his credibility on severd other occasonsaswell. Inan
effort to disarm Cagtleberry of any effectiveness Sudeen testified that in the end he himsalf negotiated with
the governor far more effective terms than Castleberry was able to negotiate for him. Sudeen neglected to
mention that the initid agreement included considerable property that was excluded in the final agreement.
In addition, Governor Edward's deposition testimony regarding the final terms made it clear that the find
offer was amatter of giving Sudeen the opportunity to match the same offer the governor had received from
a prospective purchaser procured through Ford Redty. Governor Edwards did not indicate that he had any
negotiations with Sudeen himsdf regarding the find terms of purchase. Furthermore, the governor testified
that the only reason he gave Sudeen the opportunity to match the offer was because of the ongoing
relationship he had had with Sudeen. It is uncontested that this ongoing relationship was initiated by
Cadtleberry.

1139. In addition, the court was mindful that Sudeen was a sophisticated and well-hegled entrepreneur with
enough savvy to broker amulti-billion dollar project; yet, after having signed three documents
acknowledging that he owed Castleberry Realty $48,000, Sudeen testified that he did not expect to see
Cadtleberry at the closing because he thought no broker was involved in the transaction.

1140. The record dso is supportive that there were aso credibility problems with the testimony of Sudeen's
associates. Nevertheless, we find enlightening the testimony of Cruthird, Sudeen's closing atorney. He
testified that he had had contact with both Sudeen and Edwards from November 1, 1996, the date of the
expiraion of the second extension, until the actua closing in August 1997, and that during that time he
operated under the assumption that "this thing was gtill in the works' and that the contract was a continuous
one. He sad the find arrangement was a modification of the origind contract. He testified that he dways
thought Castleberry was the realtor of record and that neither Sudeen nor Edwards or anyone else ever
informed him that Castleberry was out of the picture until two to three weeks after the closing. Cruthird said
that he expected Castleberry would be at the closing but that Sudeen was shocked that Castleberry there.
Cruthird said that he told Sudeen at the closing that he owed Castleberry the realtor's commission and that
Sudeen told him he did not have the money to pay him &t that time and that it would be paid later. Cruthird
testified that he believed he had alegd and ethical duty to provide for Castleberry'sfeein the closng and
that he had an overriding concern for his own liability to Castleberry. He said that he consented to closing
the transaction without Sudeen's providing payment to Castleberry at that time because Sudeen agreed that
he would pay Castleberry the commission later and Cruthird would place the amounts into escrow and
defer recording the deed until the redtor's fee was paid. It was only after closng that Sudeen obtained his
opinion from the Red Egtate Commission of Mississppi which provided Sudeen's primary defense to the
punitive damage award. However, the record shows that Sudeen's behavior at the closing clearly indicates
that he did not intend to pay Castleberry his redtor's commission even then. He made the false promise to
pay the commission only because his attorney refused to close otherwise and Sudeen did not want to lose
his $100,000 down payment. Sudeen asserts that the Real Estate Commission of Mississippi had rendered
averba opinion to him that the redltor's fee was not owed. There was no corroboration of this testimony at
thetrid. It is not difficult to understand that the Redl Estate Commission would render an opinion that no



regltor's fee was due Castleberry by Sudeen if that opinion was based on a manipulation of the facts as
presented and edited by Sudeen on direct examination and in his brief to this Court, that is, upon his
conclusion that the final contract upon which the sale was based was a"new ded" and was unrelated to the
initid contract for purchase. In addition, we aso understand such a conclusion if Sudeen falled to give the
Red Estate Commission the same facts that his brief fails to mention regarding the arrangement with
Edwards to take possession of the Edwards property on November 1, 1996 when he failed to close after
the second extension.

741. Sudeen's own attorney, Gerad Cruthird, testified that he made it clear to Sudeen that his research
showed that the real estate fee was due Castleberry. Sudeen's brief stops short in quoting Cruthird on
cross-examination regarding his conversation with Sudeen regarding the redtor's fee:

| looked at further cases and, you know, again, | am up here | guess as an expert from that
standpoint, but | felt like that based on my research the commission was due and | told Mr. Sudeen
that.

Sudeen had the opinion of his own attorney who was persondly familiar with the negotiations from the
beginning and he intentionally chose to ignore that opinion for his own persond gain and disregarded
Castleberry'srights under the contract. Punitive damages are recoverable in breach of contract cases
"where such breach is attended by intentiona wrong, insult, abuse, or such gross negligence as amounts to
an independent tort.” Polk v. Sexton, 613 So. 2d . a 845. The chancellor indicated that he was concerned
with the protection of redtors degling with parties whose business practices incorporate delays and
extensons as a matter of course. Punitive damages are often assessed as awarning and example to deter
not only the offender but others smilarly stuated from committing like offenses in the future. West Bros.,
Inc. v. Barefield, 239 Miss. at 542, 124 So. 2d at 474.

142. We dso note that Castleberry required evidence of Sudeen'sfinancia status when Castleberry
released the second $25,000 for the second extension to the initia contract because that $25,000 was to
serve as compensation to Castleberry for liquidated damages in case of default. In response to this request
Sudeen supplied afinancia statement of Sudeen Pharmaceuticals, which showed a net worth of $7,500,
000. However, it was brought out at trid that this amount was expressed in terms of Guyanan dollars and
the true value in U.S. dollars was $52,000. There was nothing in the document to indicate that the dollar
figure did not represent U.S. dollars.

143. Thetria court relied on Polk v. Sexton, 613 So. 2d 841, in rendering its judgment and opinion
regarding the issue of punitive damages, which reaffirms that punitive damages are recoverable in breach of
contract cases "where such breach is atended by intentional wrong, insult, abuse, or such gross negligence
asamounts to an independent tort." 1d. at 845. Reviewing the evidence, we find that there is subgtantia
supporting evidence to support the trid court's finding that Sudeen's breach of contract was willful and
wanton and evidenced hisintentiond disregard for Castleberry's rights under his contract with him. The
applicable sandard of review will not permit that the finding of the trier of fact be disturbed on gpped if
there is substantia supporting evidence even if under the same proof we might have found otherwise. The
finding of fact may not be set asde unless manifestly wrong. Dungan v. Dick Moore, Inc., 463 So. 2d at
1100; Cotton v. McConnel, 435 So. 2d at 685. Sudeen testified that his net worth was $2,500,000 and
the tria judge awarded $100,000 in punitive damages and attorney's fees. We do not believe this amount to
be injudicious. The award of punitive damages and the amount is within the discretion of the trier of fact.



Polk v. Sexton, 613 So. 2d at 845.

7144. Likewise, the award of attorney's feesis clearly judtified in cases where punitive damages are merited.
Aetna Casualty & Surety Co. v. Seele, 373 So. 2d 797, 801 (Miss. 1979). The chancery court stated in
its opinion:

Evidence was presented to the Court of a percentage based fee arrangement being made between
Faintiffs and their atorney and no specific award of attorney'sfeesis madein light of thisfee
arrangement which has been satisfied to the Court as being reasonable in light of the efforts and
amount of time put forth as evidence by Plaintiffs attorneysin the request for reimbursement of such
fees.

In this case the chancellor recognized the percentage based fee arrangement between the plaintiffs and their
attorney and chose to award $100,000 to encompass both punitive damages and attorney's fees, which
was within his discretion.

145. THE JUDGMENT OF THE PEARL RIVER COUNTY CHANCERY COURT IS
AFFIRMED. STATUTORY DAMAGESAND INTEREST AWARDED TO THE APPELLEES.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., PAYNE, BRIDGES, THOMAS, MYERSAND CHANDLER, J3J.,
CONCUR. IRVING, J., CONCURSIN PART, DISSENTSIN PART WITH A SEPARATE
WRITTEN OPINION JOINED BY KING AND SOUTHWICK, P.JJ.

IRVING, J.,, CONCURRING IN PART, DISSENTING IN PART:

1146. | agree with the mgjority that the judgment of the lower court in the amount of $48,000 plus
prejudgment interest should be affirmed. However, | do not believe the facts of this case support an award
for punitive damages. Accordingly, | dissent from that portion of the mgority opinion affirming said award.

1147. It isagiant stretch to conclude that Sudeen's failure to close the loan for more than ayear after the
initid closing date was due to some diabolica scheme to avoid paying a $48,000 broker's commission. It is
true as the mgjority points out that Sudeen was able to come up with $100,000 in twenty-four hours to save
the ded, but it is dso true that Sudeen came within three hours of missing the deedline for producing the
initia $50,000 earnest money deposit despite having had seventeen days to produce it. Further, it is
noteworthy that four closing deadlines came and expired without Sudeen being able to come up with the
cash to close the deal. When Sudeen worked out yet a fourth extension and called upon Castleberry to
release to the sdller the find portion of the earnest money as consideration for the extension, Castleberry
became concerned that the deal may not ever close and sought protection of the percentage of the earnest
money due him under the terms of the origind contract, in case of default by Sudeen. As noted by the
majority, Castleberry acquired this protection by way of a separate promissory note from Sudeen.

148. The sdler became convinced that Sudeen could not come up with the cash to close the dedl and put
the property on the market for sdle in February 1997. Clearly, it seemsto me, that if Sudeen had the
financid ability to close the transaction al dong, yet chose to miss deadlines smply to avoid the broker's
fee, he would have terminated his scheme and acquired the property when the property went back on the
market in February 1997. However, the find agreement for the purchase of the property did not occur until
August 11, 1997. Under these circumstances, | do not believe there is substantial evidence, or indeed any



evidence, to support the conclusion that the delay in closing the transaction from July 31, 1996, to August
18, 1997, was the result of an intentional scheme on the part of Sudeen to avoid paying a $48,000 redtor
fee. Accordingly, | dissent asto the mgority's affirmance of the award of punitive damages.

KING AND SOUTHWICK, P.JJ., JOIN THIS SEPARATE WRITTEN OPINION.



