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BEFORE McMILLIN, C.J, BRIDGES, AND MYERS, JJ.
BRIDGES, J., FOR THE COURT:

1. Garth Allen Wingate, J. was convicted on one count of robbery and one count of aggravated assault in
the Rankin County Circuit Court. Wingate gppedss, dleging the following errorsin the court below:

|. THE TRIAL COURT ERRED BY FAILING TO SUPPRESSBOTH THE OUT-OF-
COURT IDENTIFICATION OF WINGATE BY STEVERSON AND THE SUBSEQUENT
IN-COURT IDENTIFICATION BECAUSE THE PRIOR SUGGESTIVE AND
IMPROPER PHOTO LINE-UP WAS SO IMPERMISSIBLY SUGGESTIVE THAT IT
GAVE RISE TO A VERY SUBSTANTIAL LIKELIHOOD OF IRREPARABLE
MISIDENTIFICATION; AND

Il. THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE



EVIDENCE.
Finding no error, we afirm.
FACTS

2. Seventy-five year old Laurine Steverson admitted awet, muddy, and shivering Garth Allen Wingate, J.
into her home between 7:00 am. and 8:00 am. on January 18, 1995. Steverson knew Wingate because his
father helped her do odd jobs around her home and his aunt lived two doors down from her. Wingate told
Steverson that he had falen in aditch, and he asked if he could come in and dry off. Steverson invited
Wingate inside and alowed him to dry off by her heater. Wingate |eft when Steverson's home hedlth aide,
who was present during this early morning visit, told Wingeate it was time for Steverson's bath. Steverson
lived done, but she had ahome hedlth aide over every morning to check on her.

113. At around lunch time on the same day, Steverson was physicaly assaulted and robbed in her home. Her
home hedlth aide had gone by that time, S0 Steverson was done. Her assailant punched her in the nose,
bound her hands, knees, and ankles with duct tape, gagged her with a sock secured by duct tape, and
dragged her from the living room to the bedroom. Steverson was discovered at about 5:00 p.m. by
neighbors. Steverson suffered a broken shoulder, broken ribs, and various abrasions and bruises which
required her hospitalization for eight days. Steverson identified her assallant as " Garth Allen Wingeate, J." to
the police officer who arrived on the scene.

14. Steverson testified that she dlowed Wingate into her home the second time because he told her that he
had been locked out of his mother's and father's home. He asked Steverson if he could comein and St by
her fire. When asked why he did not go to his aunt's home just two doors down, Wingate told Steverson
that his aunt talked too much. Steverson admitted Wingate into her home and went to get him a glass of
water which he requested. After Wingate drank half of the glass of water, he punched Steverson in the nose

and began gagging her and taping her.

5. When Steverson returned home after her hospitaization, she discovered that $360 was missing from a
Sunburst Bank envelope which she kept under her mattress. Also, $40 was missing from her walet.
Steverson was the only one who knew that she kept a bank envelope containing cash under her mattress. A
fingerprint andysis of the bank envelope, performed by a scientist a the Missssppi Crime Lab, reveded
two fingerprints matching Wingate's left ring-finger. Steverson testified that Wingate had never beenin her
bedroom before the day he assaulted her and did not previousy have access to the envelope.

6. About three weeks after the assault and robbery, Don Manning, a detective at the Pearl Police
Department, showed Steverson a page containing six photographs. The photographic line-up included a
photograph of Wingate along with photographs of five other white males. Detective Manning instructed
Steverson to study the photographs and determine which, if any, was her assailant. After about two or three
minutes, Steverson selected Wingate's photograph from the line-up. Wingate was arrested shortly
theresfter.

17. Wingate admitted to the police that he had visted Steverson on the morning of the day that she was
assaulted. Afterwards, Wingate claimed that he walked to his father's house. Discovering that his father was
not home, Wingate walked ten milesto Capital Beer Service, abar on Porter Street, near Gdllatin Street, in
Jackson. Wingate told Detective Manning that he arrived at the bar at around 10:00 am. and remained



there al day. He further claimed that he spent the night in afriend's car in the bar's back parking lot.
Wingate did not tedtify at tridl.

LAW AND ANALYSIS

|.DID THE TRIAL COURT ERR BY FAILING TO SUPPRESSBOTH THE OUT-OF-
COURT IDENTIFICATION OF WINGATE AND THE IN-COURT IDENTIFICATION?

118. The standard of review for suppresson hearing findings in pre-tria identification cases follows:

The combined effect of the circuit court's pre-trial and trid rulingsisthat of afinding of fact that, under
the totadity of the circumsatances. . . in-court identification testimony had not been impermissbly
tainted. We may, of course, disturb such afinding only where there is an absence of substantia
credible evidence supporting it.

Magee v. Sate, 542 So. 2d 228, 231 (Miss. 1989).

9. Wingate believes that the photographic line-up was impermissibly suggestive and that it tainted
Steverson'sin-court identification of him as the perpetrator of the crimes againgt her. He argues that he was
the only person in the line-up whose height was clearly depicted at over six feet and the only one with blond
hair. Further, Wingate clams he looks heavier and older than the others. The trid court denied Wingat€'s
motion to suppress the line-up and alowed Steverson to make an in-court identification of Wingate. The
trid court further dlowed Detective Manning to testify that after Steverson viewed the photographic line-up,
she identified Wingate as her assailant. To determine whether the trid court's findings were supported by
subgtantid evidence, we turn to a discussion of the law which governs pre-trid and pogt-trid identifications.

120. A photographic line-up isimpermissibly suggestive when the accused is " congpicuoudy singled out in
some manner from others. . . ." York v. State, 413 So.2d 1372, 1383 (Miss. 1982). "An impermissibly
suggestive pre-tria identification does not preclude an in-court identification by an eye-witness who viewed
the suspect at the procedure, unless: (1) from the totality of the circumstances surrounding it (2) the
identification was S0 impermissibly suggestive asto giveriseto avery substantid likelihood of irreparable
misidentification.” 1d. The standard is the same, with the omission of the word "irreparable,” even where
testimony regarding the out-of-court identification itsdlf is proffered. I1d.

111. Since testimony was dicited regarding Steverson's out-of-court identification, the tria court was
charged with determining whether from the totdity of the circumstances surrounding the photographic line-
up, the identification was so impermissibly suggestive asto give rise to a very substantid likelihood of
misdentification. To determine whether this sandard was fulfilled, the we consder the factors enumerated
inNeil v. Biggers, 409 U.S. 188 (1972). They are:

[T]he opportunity of the witness to view the crimind at the time of the crime, the witness[s] degree of
attention, the accuracy of the witness[s] prior description of the crimind, the level of certainty
demondtrated by the witness at the confrontation, and the length of time between the crime and the
confrontation.

Id. at 199.

112. Steverson had ample opportunity to view the crimind at the time of the crime. She had seen Wingate



earlier that day and had observed that he was wet, muddy, and cold. She brought him a glass of water
during his second vidt and watched him drink haf of it before he punched her in the nose. Steverson's
opportunity to view her assailant and her degree of atention were excellent. Steverson identified her
assallant by name and described him to Detective Manning as a clean-shaven white man who was about Six
feet tal, who weighed about 160 to165 pounds, who had sandy blond hair, and who was in about hislate
twenties. This description, given prior to the line-up, was extremely accurate.

113. Steverson'sleve of certainty that Wingate was her assailant was unwavering a both the pre-trial and
the in-court identifications. About two minutes after carefully viewing the photographic line-up, she identified
Wingate. Detective Manning confirmed that Steverson expressed no doubt that the man depicted in the
second photograph, Wingate, was her assailant.

1114. In court, Steverson was asked if her assallant was present in the courtroom. After standing in the
witness box and looking around she responded: "1 think it's him. But it's not like - - he don't look like he did
when | - - when he attacked me." Steverson explained that at the time of the attack, Wingate was dender
and blond. Wingate was ordered to approach the witness stand so Steverson could get a closer look at
him. When he gpproached, Steverson responded: "That's him." She then Stated that she was sure after
seeing him up close

115. Steverson'sinitid hesitation in recognizing Wingate is understandable given that Wingate's physicd
appearance was different &t tria than it was on the day the crimes were committed. On the day the crimes
occurred, Wingate had sandy blond hair and he was clean-shaven. At the time of trial, Wingate had dark
hair and a mustache. Even Wingate's aunt, Frances Moore, hesitated before recognizing her own nephew in
the courtroom. When asked if she saw Wingate in court, Moore responded: | don't see nobody looks like
him." Moore was finaly able to point Wingate out; she attributed her hesitation in identifying her nephew to
the fact that his appearance had changed. Steverson'sleve of certainty that her lant was Wingate never
wavered. Once she saw past the changed hair and the new mustache, Steverson was certain that Wingate
was her assailant.

116. Findly, Steverson identified Wingate in the photographic line-up approximately three weeks after the
crimes perpetrated againg her. It is unlikely that her memory dimmed during such a short length of time.

117. All of the Biggers factors indicate that the pre-trid identification procedure did not giveriseto a
substantial likelihood of misdentification. Wingate was not conspicuoudy singled out in the photographic
line-up. Even if he was, Steverson did not rely upon the line-up in making her in-court identification. She
was personaly acquainted with Wingate, and she had seen him earlier on the day that she was assaulted
and robbed. Steverson took a good look at Wingate at trid and again identified him, not relying upon the
photograph that she had previoudy seen, but relying upon her memory of the way Wingate looked at the
time of the attack. This substantia, credible evidence supportsthe trid court's decision to admit the
identifications, thus, we are not at liberty to disturb the triad court's refusal to suppress the identifications.

II. WASTHE VERDICT AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE?

118. Wingate offered three dibi witnesses. His father, Garth Allen Wingate, S, testified that he drove his
son to the Capital Beer Service at about 10:30 am. that day and dropped him off. Wingate, Sr. drove by
the bar again at about 11:30 to 11:45 am. and saw that his son was il there and that he was working on a



car behind the bar. Jmmy Dorris testified that he saw Wingate working on a car behind the Capital Beer
Service between 12:00 to 2:00 p.m. He admitted on cross-examination that he did not remember the exact
date that he saw Wingate. He smply knew that he saw Wingate behind the bar in January of 1995.

119. Sharelle Shoemaker, alongtime friend of Wingate and Wingate's family, testified that she saw Wingate
walking down Gdlatin Street at about 2:00 p.m. in January 1995. Shoemaker testified that she remembered
seeing Wingate on Galatin Street on the day the crimes were committed because that was the day before
Wingate was arrested. According to Shoemaker, hearing about Wingate's arrest made an impression on her
which triggered her memory of seeing him on the preceding day. On cross-examination, Shoemaker stated
that she did not know that Wingate was arrested in February, three weeks after the crimes were committed,
and not on the day following the commission of the crimes.

120. Wingate argues that given the above alibi evidence, he could not possibly have perpetrated the crimes
againg Steverson. Thus, according to Wingete, the jury's verdict of guilt was againg the overwheming
weight of the evidence.

121. An argument that the verdict was againg the overwhelming weight of the evidence is chdlenged ina
moation for new trid. The decision to grant or deny such motion is discretionary with the triad court.
McClain v. State, 625 So.2d 774, 781 (Miss. 1993). Thetria court should grant anew trial motion only
when the verdict is o contrary to the overwhelming weight of the evidence that to alow it to stand would
be to sanction an unconscionable injustice. Wetz v. State, 503 So.2d 803, 812 (Miss. 1987). In reviewing
thetria court'sdenid of anew trial motion, we must accept as true al evidence favorable to the State, and
we may not reverse absent an abuse of discretion. McClain, 625 So.2d at 781.

22. The jury is under no obligation to believe Wingate's dibi defense. "Rather, an dibi defense smply
raises an issue of fact to be resolved by thejury.” Hughes v. State, 724 So. 2d 893 (118) (Miss. 1998).
Wingate's dibi witnesses did not conclusively present evidence of Wingate's innocence. Of the three dibi
witnesses, two did not remember the exact date that they purportedly saw Wingate at Capita Beer Service.
One said that she saw Wingate the day before he was arrested, which happened to be three weeks after the
crime was committed. Wingate's father's testimony conflicts with the statement that Wingate gave to the
police. The jury was acting well within its purview to rgect Wingates dibi defense, and its verdict of guilt
was not againg the overwheming weight of the evidence.

1123. Further, the bank envelope containing Wingate's fingerprints was physica evidence that Wingate was
the perpetrator of the crimes againg Steverson. "While fingerprint evidence done. . . will not suffice to
support a conviction, fingerprint evidence, coupled with evidence of other circumstances tending to
reasonably exclude the hypothesis that the print was impressed at atime other than that of the crime, will."
Wooten v. State, 513 So. 2d 1251, 1252 (Miss. 1987). Steverson testified that she was the only person
who knew about the bank envelope. She further testified that Wingate had never been in her bedroom so he
could not have impressed his print onto the envelope at any other time. Accepting this evidence in the
State's favor astrue, as we are bound to do under the above standard of review, we cannot say that the
evidencein this case was overwhemingly in favor of Wingate's innocence. In fact, the evidence points
overwhemingly to Wingatée's guilt. Faced with conflicting information regarding Wingate's whereabouts at
the time that the crimes were committed, along with evidence that Wingate's fingerprints were discovered in
a place where they should not have been, the jury performed the duties with which it was charged by
resolving the conflicting fact issues againgt Wingate. The verdict was not againg the overwheming weight of



the evidence, and the trid court did not err in overruling Wingate's new trial motion.

124. THE JUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY OF CONVICTION
OF ROBBERY UNDER COUNT ONE AND OF AGGRAVATED ASSAULT UNDER COUNT
TWO AND CONSECUTIVE SENTENCESOF FIFTEEN YEARS ON COUNT ONE AND
TWENTY YEARSON COUNT TWO IN THE CUSTODY OF THE MISSISS PPI
DEPARTMENT OF CORRECTIONSISAFFIRMED. COSTSARE ASSESSED TO RANKIN
COUNTY.

McMILLIN, C.J.,KING AND SOUTHWICK, P.JJ., PAYNE, THOMAS, LEE, IRVING,
MYERSAND CHANDLER, JJ., CONCUR.



