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PAYNE, J.,, FOR THE COURT:
PROCEDURAL HISTORY

2. Angie Jones filed acomplaint in the Smith County Circuit Court againgt United States Fiddity and
Guaranty Company (USF& G) and Chasity Burnham McQueen on December 29, 1994, for injuries
sustained in acar accident which occurred on January 16, 1988. McQueen was the driver in the one-car
accident. Venue was transferred to Simpson County on June 26, 1996, and atrid was held before ajury
from September 14-16, 1998. Thejury returned a verdict for USF& G and McQueen. Jones filed a motion
for anew trid or in the dternative for JN.O.V., which was denied. Jones then filed this gpped. Finding no
merit in her cdam, we affirm the decison of the Smpson County Circuit Court.

FACTS



2. In this case, McQueen was driving a vehicle in which Jones was a passenger. At the time of the
accident, in 1988, Jones was fifteen years old and McQueen was sixteen years old. McQueen testified that
as she entered a curve she hit some loose asphdt or gravel, causing her to lose control of the vehicle and
skid into an embankment. The car was damaged, but both occupants climbed out of the car on Jones's
sde. They then began to walk toward McQueen's mother's house. The two were picked up by friends and
trangported to the local emergency room where they were treated and released in under fifty minutes.

113. Six months after the accident, Jones obtained some medical trestment and was diagnosed with anxiety.
Five yearslater, in 1993, Jones started seeing a psychiatrist and psychologist in order to treat her panic
attacks, which were brought on by afear of loud noises, crowds and bright lights. Jones filed suit against

M cQueen on December 29, 1994, aleging that McQueen's negligence caused the accident and caused
Jones's persond injuries. Jones aso sued her father's under-insured motorist carrier, USF& G, claiming that
her damages exceeded M cQueen's $25,000 insurance policy limits.

| SSUE PRESENTED
STANDARD OF REVIEW
114. Jones presented one issue in this case:

WHETHER THE TRIAL COURT ABUSED ITSDISCRETION IN REFUSING TO
GRANT PEREMPTORY INSTRUCTIONS, WHEN THE DEFENDANT ADMITTED
THAT SHE WASNEGLIGENT ASA MATTER OF LAW.

According to Seele v. Inn of Vicksburg, 697 So. 2d 373, 376 (Miss. 1997), the standard of review
testing sufficiency of the evidence by motions for directed verdicts, peremptory instructions, and motions for
JN.OV.isasfollows:

[T]his court will congder the evidence in the light most favorable to the gppelleg, giving that party the
benefit of dl favorable inference that may be reasonably drawn from the evidence. If the facts so
consdered point so overwhemingly in favor of the appellant that reasonable men could not have
arrived at a contrary verdict, we are required to reverse and render . . . . The above standards of
review, however, are predicated on the fact that the trid judge applied the correct law.

A motion for new tria dedls with the weight of the evidence. The standard of review for testing the weight
of the evidence by amoation for new trid is stated in McClain v. Sate, 625 So. 2d 774, 778-81 (Miss.
1993):

Matters regarding the weight and credibility of the evidence are to be resolved by thejury . . ..

Moreover, the chdlenge to the weight of the evidence via motion for anew trid implicates the trid
court's sound discretion. Procedurdly such chalenge necessarily invokes [Uniform Circuit and
County Court Rule 10.05]. New trid decisons rest in the sound discretion of the trid court, and the
motion should not be granted except to prevent an unconscionable injustice. We reverse only for
abuse of discretion.. . . .

(citations omitted).



DISCUSSION OF ISSUE

6. At the conclusion of thetria, Jones presented a number of jury ingtructions, including two which are the
subjects of this gpped. Onejury ingruction stated:

P-3. You are indructed that it is your sworn duty in this case to return a verdict for the Plaintiff.
The other ingruction stated:

P-6. The Court ingtructs you that Chasity Burnham [McQueen] was guilty of negligencein the
operation of her motor vehicle, as a matter of law, and if you find from a preponderance of the
evidence that such negligence ether proximately caused or proximately contributed to the accident in
question and the injuries sustained by the Plaintiff therein, then it is your sworn duty to return averdict
for the Plaintiff.

Jones argues that the court erred in dlowing the issue of negligence to go to the jury. She claims that
M cQueen admitted to speeding and to not dowing down as she gpproached the curve. Jones further argues
that everyone with knowledge tetified that M cQueen violated the law.

116. Jones contends that the court has stated on many occasions that one who speedsis negligent asa
matter of law. See Bush Const. Co. v. Walters, 250 Miss. 384, 392;164 So. 2d 900, 903 (1964)
(Indtruction is proper which states that if driver was exceeding speed limit prior to accident, then such speed
congtitutes negligence.) Additionaly, Miss. Code Ann. 8 63-3-505 states that a driver must dow his vehicle
when gpproaching and driving through a curve. Jones dlams that aviolation of this Satute is negligence per
se, and that the court, therefore, should have dlowed her to instruct the jury that McQueen was negligent as
amatter of law. She cites Munford, Inc. v. Peterson, 368 So. 2d 213, 217 (Miss. 1979), which states,
"When adatute is violated, the injured party is entitled to an ingtruction that the party violating the Satute is
guilty of negligence, and, if that negligence proximately caused or contributed to the injury, then the injured
party is entitled to recover." Jones aso cites Jackson v. Daley, 739 So. 2d 1031, 1036 (117) (Miss.
1999), which held that "[w]hen a party is negligent as a matter of law, the tria court must so indruct the
jury. ... Faluretoingtruct the jury of negligence as a matter of law isreversble error.”

117. Jones contends that the tria court abused its discretion by refusing her jury instructions and committed
reversible error by denying her motion for anew trid. She arguesthat anew trid may be granted "when the
jury has been confused by faulty jury indructions.” Bobby Kitchens, Inc. v. Mississippi Ins. Guar. Assn,
560 So. 2d 129, 132 (Miss. 1989). The Mississippi Supreme Court explained that:

[1]t iserror for acourt to grant ingructions which are likely to midead or confuse the jury asto the
principles of law applicable to the factsin evidence. . . . By granting an ingtruction which the jury could
have interpreted as dlowing them to ignore the peremptory indruction on liability, the trid court
reversibly erred.

McCary v. Caperton, 601 So. 2d 866, 869 (Miss. 1992). However, in McCary, the erroneous ingtruction
concerned the form of the jury's verdict and gave the impression that the jury could ignore the peremptory
ingtruction that the accident occurred as aresult of the negligence of the defendant. No peremptory
ingtruction was alowed in the case a hand.

118. Jones argues that dlowing the jury to consider the question of ligbility was reversible error. Jones



contends that the violation of § 63-3-505, in and of itself, mandates that a peremptory instruction be given.
However, the statute does not explicitly say that a peremptory ingtruction should be given. This section
dtates as follows.

The driver or operator of any motor vehicle must decrease speed when approaching and crossing an
intersection, when gpproaching and going around a curve, when gpproaching a hill crest, when
traveling upon any narrow or winding roadway, or when specid hazard exists with repect to
pedestrians or other traffic. All trucks, or truck-trailer combinations and passenger buses shall be
required to reduce speed to forty-five miles per hour during inclement weather when visibility is bad.

Miss. Code Ann. § 63-3-505. The Mississippi Supreme Court has stated that the admission by a defendant
motorist of failing to reduce her speed on approaching an intersection (one of the Situations covered in this
section of the code) would only entitle the plaintiff to an ingtruction that the defendant's failure to reduce her
gpeed was negligence, and that if such negligence caused or contributed to the accident, then the plaintiff
would be entitled to a verdict againgt her. Richardson v. Adams, 223 So. 2d 536, 537 (Miss. 1969).
However, the Richardson court aso stated that the admission is not sufficient ground to support adirected
verdict for the plaintiff on the bagis of the contention that the defendant motorist wasiin violation of this
section and therefore negligent as a matter of law. 1d. Additionaly, the court in Shaw v. Phillips, 193 So.
2d 717 (Miss. 1967), held that evidence that a motorist gpproached an intersection without reducing speed
in violation of this section was sufficient to submit to the jury the question of whether he was guilty of any
negligence which proximately caused or contributed to the accident.

119. Jonessingtruction P-3 is effectively a directed verdict and would not be alowable under the holding in
Richardson. The ingruction in Joness P-6 might have been dlowable if McQueen admitted she was
Speeding, as Jones contends; however, despite Joness ins stence that M cQueen admitted speeding, this
question is disputed. Under the holding in Shaw, even if the evidence shows that M cQueen was speeding,
the question of negligence was proper for the jury, contrary to Joness contention.

1120. The speed limit in the area of the accident was 35 mph, and the record shows that McQueen onetime
estimated her speed as around 35 to 40 miles per hour, and another time as between 35 to 40, each time
dating thet it was hard for her to remember. McQueen testified that she did not recall gpplying the brakes
as she entered the curve. Jones contends that on cross McQueen positively said she did not dow down
upon entering the curve. The testimony referred to was as follows:

Q. Okay, And just so I'll be straight on what your testimony is, Ms. McQueen, you never dowed
down before you entered the curve?

A. No, gr. | don't recall applying my brakes before | entered the curve.

Jones argues that "no" gtill means"no." However, McQueen's satement, on its face, may be interpreted as
meaning that the attorney was restating her answer incorrectly. Without the benefit of hearing McQueen's
inflection or seeing her demeanor when making this statement, M cQueen's intended meaning may not be
ascertainable. Jones argues that nothing can be read into this response; however, thisis the type of Situation
and reason for which trid courts and juries are given deference.

911. Despite Jones's contentions that M cQueen's testimony was that she failed to obey the proper speed
limit and failed to dow her car as she gpproached the curve, McQueen said repeatedly that she did not fed



like she was peeding. Asthetrid court stated, if McQueen was driving at 35 mph, she was not speeding.

12. The officer who investigated the accident did testify from his report, taken ten years prior to trid, that
McQueen's speed at the time of the accident was 40 miles per hour. McQueen points out that the officer
was not awitness to the accident nor did he have an independent recollection of the accident. Jones was the
only witness to the accident other than McQueen, but Jones never testified as to a numerical figure for
McQueen's rate of speed. Because of thisfactua dispute, McQueen and USF& G argue that the tria court
correctly denied al motionsfor directed verdict and peremptory ingtructions. The joint appellees cite
Sheildsv. Easterling, 676 So. 2d 293, 295 (Miss. 1996), in which the court held that determining
negligence and whether or not speed was a factor in causing the accident were questions for the jury to
resolve. McQueen and USF& G argue further that the issue of gpeed is one for ajury to determine. In
Upchurch v. Rotenberry, 761 So. 2d 199 (Miss. 2000), the court affirmed the jury verdict that the driver
in aone-car accident was not a fault when the passenger was killed as aresult of the accident. The
plaintiff's expert testified that the vehicle was traveling a 60 mph in a’55 mph zone, and the defendant's
expert testified that she was going 42 - 50 mph. The court held that as the driver was presented with a
sudden emergency, she did not act improperly and she exercised the care areasonably prudent and careful
driver would use under the circumstances. The court aso noted that this was a perfect example of a"he
sad, shesad" case. Id. at 7.

123. The appellees argue that foreseeability was aso an issue in this case. In Rolison v. City of Meridian,
691 So. 2d 440, 444 (Miss. 1997), the court cited case law from 1933 in which the court held that "[f]
allure to anticipate remote possibilities does not condtitute negligence.” The court also stated that in order
for aperson to be liable, "the act must be of such character and done in such a stuation, that the person
doing it should reasonably have anticipated that Some injury to another will probably result therefrom, but . .
. isnot bound to a previson or anticipation which would include an unusud, improbable, or extraordinary
occurrence, athough such happening is within the range of posshilities”” 1d. McQueen testified that she had
driven in the subject curve severd times and that she was not driving in a different manner than on previous
occasions. Shetedtified that she hit loose agphdt grave in the road and argues that this was not foreseen as
the gravel was the same color as the road. The appellees argue that McQueen had no duty to foresee the
accident under the Rolison holding.

114. The appellees additiondly argue that jury ingructions "must be reed as awhole when reviewing them
on gppedl. . . . Thejury is presumed to have followed the triad court'singructions.” Sentinel Industrial
Contracting Corp. v. Kimmins Industrial Service Corp., 743 So. 2d 954, 968 (Miss. 1999). In Brown
v. Mississippi Transp. Com'n, 749 So. 2d 948, 961 (Miss. 1999), the court stated:

This court's sandard of review in reviewing jury indructionsis as follows: In determining whether
reversble error liesin the granting or refusd of various ingtructions, the ingructions actudly given must
be read as awhole. When so read, if the instructions fairly announce the law of the case and create no
injustice, no reversible error will be found.

(citations omitted). McQueen and USF& G point out that by Joness instruction P-4, the jury was instructed
on the preponderance of the evidence standard and the weight and credibility to attach to the evidence. In
P-5, Jones defined negligence and what would congtitute negligence. In P-7, Jones discussed McQueen's
duty to exercise ordinary and reasonable care, the duty to keep her vehicle under proper control,
negligence and proximate cause. In P-8, Jones again addressed negligence and proximate cause dong with



the duty to maintain a reasonable and proper lookout. In P-9, Jones discussed speed and that if McQueen
was operating her vehicle at a peed greater than was safe under the circumstances, she was negligent and
Jones should receive afavorable verdict if that negligence was a sole proximate cauise or proximate
contributing cause to the accident.

1115. Joness ingtruction P-14 told the jury that if they found from a preponderance of the evidence that
McQueen failed to decrease her speed when approaching and going around a curve, then she was
negligent. The jury was dso indructed to find whether or not such negligence, if it existed, was the sole
proximete cause or a proximate contributing cause to the accident. The appellees cite Turner v. Turner,
524 So0. 2d 942, 945 (Miss. 1988), in which the trial court correctly refused to grant a peremptory
ingruction even though Turner failed to gpply her brakes as she entered an intersection. The Turner court
held that all that is required of adriver isto use reasonable care under the circumstances then and there
exiging, thus the issues of speed, negligence and causation were required to go to the jury. Id. The Turner
court also held that adirected verdict or a peremptory instruction, or a JNOV, based on the subject statute,
is proper only when there is uncontroverted evidence supporting such. Id. at 944.

1116. McQueen and USF& G contend that every conceivable theory of negligence was put forth in Joness
ingructions presented to the jury. However, McQueen aso ingtructed the jury on negligence and proximate
causein D-7. The appellees conclude that if there was error in not dlowing Joness additiond ingtructions,
particularly P-6, it was harmless error.

1117. The appellees argue that "[w]hen contradictory testimony exigts, this court will ‘defer to the jury, which
determines the weight and worth of testimony and credibility of the witness at trid.™ Wallace v. Thornton,
672 So. 2d 724, 727 (Miss. 1996). The Mississippi Supreme Court has dso held that it will draw in favor
of the gppellee dl reasonable inferences which flow from the testimony given, and the court will assume that
the jury drew every permissible inference from the evidence offered in the favor of the appellee. Barrett v.
Parker, 757 So. 2d 182, 186 (Miss. 2000); Bobby Kitchens, Inc. v. Mississippi Ins. Guar. Assn, 560
So. 2d 129, 131 (Miss. 1989).

CONCLUSION

118. McQueen estimated her speed around 35 to 40 mph, but contended that she did not believe she was
speeding. Her response to the question of whether she dowed down before entering the curve was, "I do
not recall applying my brakes before | entered the curve.” In that dowing down can be accomplished by
letting off the gas, as opposed to braking only, her response is not necessarily proof that she did not dow
down. This appearsto be, asthe trid judge stated, "aclassic jury question, specifically, one on credibility. .
.." Therefore, it was proper to submit the question of ligbility to the jury, and to deny Joness jury
ingruction P-3. It was aso proper to deny Joness jury instruction P-6, especialy in viewing as awhole all
the jury ingtructions submitted. The judgment of the Simpson County Circuit Court, therefore, is affirmed.

119. THE JUDGMENT OF THE SIMPSON COUNTY CIRCUIT COURT ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED AGAINST THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., IRVING, J., CONCUR. LEE, J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY BRIDGES,
CHANDLER, MYERS, AND THOMAS, JJ.



LEE, J, DISSENTING:

1120. With respect for the opinion of the mgority, | must dissent. The mgority affirmsthe trid court's refusa
to grant peremptory instructions, stating this caseto be a"classic jury question.” | disagree. To the contrary,
I find no question. On cross-examination, the appellee testified as follows:

Q: If the speed limit is 35 and you are going between 35 and 40, then you are going over the speed
limit, correct?

A: That's correct, but | don't fed like | was speeding.

Q: Okay. And just so I'll be straight on what your testimony is, Ms. McQueen, you never dowed
down before you entered the curve?

A: No, gr. | don't recdl applying my brakes before | entered the curve.

Q: And you were going 35 to 40 miles an hour a the time you hit the gravel, which isin the curve?
A:Yes gr.

121. How can McQueen's testimony be any clearer? Unlike the mgority, | do not interpret McQueen's
admission that she was traveling at a speed of 35 to 40 miles per hour to mean that she was doing less than
35 miles per hour.

122. The mgority States the officer (i.e., Officer Walker) who investigated the accident testified from his
report, taken ten years prior to tria, that McQueen's speed at the time of the accident was 40 miles per
hour. The majority further states that M cQueen argues that the officer was not awitness to the accident nor
did he have an independent recollection of the accident. Nonetheless, unlike the mgority, | find the fact that
the report was taken ten years ago to only add credibility to its contents. | state this because the report was
made at the time of the accident, and the officer's notes reflected what he was told by McQueen, the driver
involved in the accident.

1123. When asked about the accident, Officer Walker tettified:
Q: And what was the speed zone?

A: The speed zone was 35.

Q: And s0, was Ms. Burnham's (M cQueen's) vehicle exceeding the speed limit at the time of the
accident?

A According to her, 40 miles an hour. The speed zone was 35.

Wheat better testimony than Officer Walker's notes derived from McQueen's statement made at the time of



the accident?
724. Miss. Code Ann. § 63-3-505 (Rev. 1996) states:

The driver or operator of any motor vehicle must decrease speed when approaching and crossing an
intersection, when gpproaching and going around a curve, when gpproaching a hill crest, when
traveling upon any narrow or winding roadway, or when specid hazard exists with respect to
pedestrians or other traffic. All trucks, or truck-trailer combinations and passenger buses shall be
required to reduce speed to forty-five miles per hour during inclement weether when vishility is bad.

125. The Mississppi Supreme Court has clearly stated "[w]hen a party is negligent as amatter of law, the
trid court must so indruct thejury." Jackson v. Daley, 739 So. 2d 1031, 1036 (17) (Miss. 1999). And,
that "[f]alure to ingtruct the jury of negligence as a métter of law isreversble error.” Id.

126. McQueen has consistently stated that her speed was 35 to 40 miles per hour. Would the mgority's
concluson have been different if McQueen had testified she was driving between 35 and 60 miles per hour?
Speeding is gpeeding! Thereis nothing in the record that says any different.

127. On further questioning, McQueen testified:
Q: Okay. How fast were you going?

A: It'shard for me to remember, but | believe | was going around 35 to 40 miles per hour.

Q: Before you started into the curve, how fast were you going?

A: Likel sad, | meanit's hard for me to remember. | would say between 35 and 40.

A: | fed that | wasn't speeding. I've been on that road severa times at the same speed -- | mean-- |
fed like that -- | mean -- | don't fed like | was doing anything wrong.

1128. In these responses, McQueen has only stated the age old response given to officers by drivers when
stopped for a speeding violation, that is she did not fed like she was speeding. When questioned by
officers, drivers frequently respond that they do not think or reslize that they were speeding. That is
understandable. Few redize they are driving as fast asthey are in today's modern automobiles. McQueen
never denied she was speeding. In fact, she repesatedly admitted it. She merely stated she did not fed like
she was speeding.

1129. If the speed limit was 35 miles per hour, then 35 to 40 miles per hour must be greater than 35, not
less. McQueen was very straight forward and consistent in her answers. Nowhere in the record has
McQueen stated that she was doing a speed other than between 35 and 40 miles per hour. Either

M cQueen was speeding or she was not. McQueen said she was. What could be clearer? Thereisno
dispute. Ingtruction P-6 should have been granted. Therefore, | respectfully dissent.

BRIDGES, THOMAS, MYERS AND CHANDLER, JJ., JOIN THIS SEPARATE



WRITTEN OPINION.



