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MYERS, J.,, FOR THE COURT:

1. The resduary beneficiaries of atrust established by the last will and testament of John Thomas
Wilbanks gpped agrant of summary judgment made by the Alcorn County Chancery Court. In doing so,
they present nine assgnments of error. We affirm.

PROCEDURAL HISTORY



2. The gppellants, resduary beneficiaries of the trust established by the last will and testament of John
Thomas Wilbanks, dated March 15, 1978, filed suit in the Chancery Court of Alcorn County, Mississppi,
againg Herman L. Gray, the executor of the estate of Gertrude R. Wilbanks, certain legatees under her last
will and testament, and the Mississippi Baptist Foundation, the trustee of the two trusts established by Mr.
Wilbanksswill, al of whom are appellees.

113. Charles R. Wilbanks, S., apracticing member of the Alcorn County Bar, was a party plantiff, and
therefore the chancellors of that district recused themselves and the supreme court gppointed Chancellor
Ray H. Montgomery as specid chancellor to preside.

14. There were two primary issues raised in the lower court. The first was whether the two separate wills
executed by Mr. and Mrs. Wilbanks on March 15, 1978, were joint wills or mutua wills. The second was
whether Mrs. Wilbanks, as executrix of her husband's estate, made proper distribution of the estate assets
to the named |egatees.

5. All parties submitted written authorities, and after oral argument, the specid chancdlor sustained the
appellees motion for summary judgment with respect to dl issuesinvolving the digtribution of the assets of
Mr. Wilbankss estate and the issue of punitive damages. He reserved the question of whether the March
15, 1978 wills were mutud or joint. When summary judgment was granted, Judge Montgomery found that
there was no genuine issue of materid fact and that Mrs. Wilbanks had distributed the assets of Mr.
Wilbanks in compliance with the provisions of hiswill. Chancellor Montgomery entered additiona findings
of fact and conclusons of law supporting his grant of summary judgment as requested in a motion from the

appdlant.

6. At alater evidentiary hearing, the specid chancellor found that the "wills of Mr. and Mrs. Wilbanks of
March 15, 1978, werejoint, not mutud, wills, that after Mr. Wilbankss death, Mrs. Wilbanks had the legal
right to revoke her will of March 15, 1978, and did so by the execution of subsequent wills, specifying in
detail the factud basis for the holding." After these rulings, the plaintiffs filed a motion for anew trid and to
have the chancdlor recuse himsdlf because of his membership with the First Baptist Church in Canton,
Mississppi. The chancellor overruled this motion, and the plaintiffs gppeded.

FACTS

117. John Thomas Wilbanks and Gertrude R. Wilbanks were childless. On March 15, 1978, Mr. and Mrs.
Wilbanks each executed separate wills, both of which were prepared by Attorney William L. Sharp,
deceased at the time of trid. Sharp had represented Mr. Wilbanks for a number of years and had prepared
other willsfor him previoudy. Herman L. Gray, a certified professona accountant, had provided
accounting services for Mr. and Mrs. Wilbanks for a number of years. He was aso involved in the
preparation of Mr. Wilbanks's earlier wills, as well as the preparation of the wills executed by Mr. and Mrs.
Wilbanks on March 15, 1978.

118. Each of these wills I€&ft to the other an amount equal to one-haf of the adjusted gross estate as
determined for federd edtate tax purposes. The remainder of the two wills were different. Initem 111,
paragraph |, of hiswill, Mr. Wilbanks left to Mrs. Wilbanks "an amount equa to one-hdf of [his] adjusted
gross edtate as determined for federa estate tax purposes’ diminished by the value of other property
interests which might pass to Mrs. Wilbanks elther under or outside the will but "in such amanner asto



qualify and be dlowed as a maritd deduction.”

9. Theresduary of his estate was |ft to the Mississppi Baptist Foundation as trustee of two trusts, Trust
A and Trust B. Sixty percent of thisresduary was |eft to Trust A, a charitable remainder annuity trust
whose beneficiaries were certain named religious organizations. Forty percent of the residuary was left to
Trugt B, astandard maritd trust that did not qudify as a charitable trust. The sole beneficiary of Trust B was
Mrs. Wilbanks for her life, with the remainder to go to the gppellants and other named relatives. Mrs.
Wilbanks was a0 to receive during her lifetime an amount equd to five percent of theinitid fair market
vaue of the corpus of any trust which qudified as a charitable trugt, the most she could receive without that
trust losing its charitable characters and "dl of the net income from that portion of [hig] resduary estate that
does not qudify for the marital deduction.” The net effect of dl provisons of Mr. Wilbankss will wasto
leave his widow one-hdlf of his adjusted gross estate and the maximum alowable income from the other half
without jeopardizing the charitable bequest.

1110. The bequest to Trust B was qudified by Item |, Paragraph 2 of Mr. Wilbanksswill, which provided
that all estate taxes and expenses of administration be paid "out of the residue of my estate devised by
[Residua Trust B]."

T11. In her will of March 15, 1978, Mrs. Wilbanks left one-half of her adjusted gross estate to her
husband, she left her tangible persona effects and her AT& T company stock to her two siters, and she left
five percent of the value of her bank stock to three charities, and the remainder of this half of her estate to
twenty-two named individuas.

112. Mr. Wilbanks died on June 27, 1978, and his will was admitted to probate on July 3, 1978. Mrs.
Wilbanks was appointed as executrix in accordance with the provisions of the will, and Sharp served as her
lawyer. Mr. Gray performed the accounting services necessary to prepare and file the federa and State
estate tax returns. The adjusted gross estate of Mr. Wilbanks for federal estate tax purposes was $1,277,
801.46. One-hdf of this amount ($638,900.73) was distributed to Mrs. Wilbanks pursuant to the terms of
the will and was claimed as a marital deduction on the estate tax return.

113. The estate tax return shows that the expenses of administration in the amount of $17,288.50 were
actualy paid from the gross estate and were never deducted from the assets of Trust B, which resulted in
an overpayment to Trust B.

114. Some of this property was jointly owned, but under the then existing tax statutes and IRS rules and
regulations, the total vaue had to be included in the return unless the actua amount of the joint owner's
contribution could be established by clear evidence. Rather than fight this battle, dl jointly owned property
was included in the return asiif it had been soldy owned by Mr. Wilbanks at his desth. The specific
property comprising this distribution was the home, the life insurance, bank stock, afarm, cash, and other
miscellaneous items; and the value used for each item (subject to a dight downward adjustment for the
farm) was the vdue shown in the federd edtate tax return.

1115. The remaining one-haf of Mr. Wilbankss estate, $638,900.72, was divided sixty percent to Trust A
and forty percent to Trust B. Stocks and cash having atotd vaue of $383,340.44 were distributed to Trust
A.Intheinitia estate tax return a charitable deduction in this full amount was clamed, but the IRS
determined that Mrs. Wilbankssincome interest in Trust A had a present fair market vaue $127,655.31.
This served to reduce the vaue of the charitable contribution to Trust A by that amount, resulting in alarger



estate tax than that originaly computed and paid. Stock and cash having avaue of $147,589.89,
representing forty percent of the residuary lessthe state and federd estate taxes, were then transferred to
Trus B.

1116. Less than one month after Mr. Wilbanks's death, July 19, 1978, Sharp prepared and Mrs. Wilbanks
executed a codicil to her March 15, 1978, will, changing the resduary beneficiaries. Over the years she
executed severd different wills at various times, changing the disposition of her assets eech time.

117. On August 14, 1981, Chancellor James E. Bost entered an order closing the estate of John Thomas
Wilbanks and discharging Mrs. Wilbanks as executrix. No fina accounting was filed, as such was waived in
the will. No notice was given to the Mississppi Baptist Foundation, the only other legatee besides Mrs.
Wilbanks that was named in the will.

118. Mrs. Wilbanks died on August 3, 1997, and her last will and testament dated, September 21, 1994,
was admitted to probate in the Alcorn County Chancery Court. Mr. Gray was appointed as the executor
pursuant to the provisons of her will.

119. This action was filed on August 15, 1997.
ANALYSS
1120. The gppelant raises the following issues for our review:

|. DID THE COURT BELOW ERR BY ACCEPTING APPOINTMENT ASA SPECIAL
CHANCELLOR AND BY FAILING TO GRANT A NEW TRIAL AND RECUSING
HIMSELF?

II.DID THE TRIAL COURT ERR BY FAILING TO FIND THAT JOHN AND
GERTRUDE WILBANKS EXECUTED MUTUAL WILLSAND REFUSING TO DIRECT
THE PROBATE OF THE WILL OF GERTRUDE WILBANKSDATED MARCH 15,
19787

[11. DID THE TRIAL COURT ERR IN SUSTAINING THE MOTIONSFOR
SUMMARY JUDGMENT?

IV.DID THE TRIAL COURT ERR IN FAILING TO INCLUDE RELEVANT FACTS
AND SEPARATE CONCLUSIONSIN ITSRULING?

V.DID THE TRIAL COURT ERR IN ITSRULING CONCERNING THE ESTATE OF
JOHN THOMASWILBANKS?

VI.DID THE TRIAL COURT ERR IN SUSTAINING THE MOTIONSFOR PARTIAL
SUMMARY JUDGMENT IN RELATION TO THE ESTATE OF GERTRUDE R.
WILBANKS?

VII.DID THE TRIAL COURT ERR IN SUSTAINING THE MOTION FOR SUMMARY
JUDGMENT OF THE MISSISSIPPI BAPTIST FOUNDATION, INC.?

VIIl.DID THE TRIAL COURT ERR BY SUSTAINING THE MOTION FOR



SUMMARY JUDGMENT OF THE MISSISSIPPI BAPTIST FOUNDATION ASTO THE
WITHHOLDING OF FUNDS?

IX.DID THE TRIAL COURT ERR BY GRANTING ATTORNEY FEESAND
EXPENSESTO THE MISSISS PPl BAPTIST FOUNDATION?

Standard of Review

121. In reviewing a chancdlor's findings of fact, this Court's discretion is extremely limited. We will not
disturb a chancdlor's factud findings "unless the chancellor was manifestly wrong or clearly erroneous, or if
an erroneous lega standard was applied. Wherever there is substantia evidence in the record to support the
chancdlor's findings of fact, those findings must be affirmed.” Browder v. Williams, 765 So. 2d. 1281,
1284 (Miss. 2000).

22. This Court employs ade novo standard of review in regard to summary judgment. In doing so, we
examine dl of the evidence presented in the record in the light most favorable to the party againg whom the
motion ismade. Quinn v. Mississippi State Univ., 720 So. 2d 843, 846 (Miss. 1998) (citing
McCullough v. Cook, 679 So. 2d 627, 630 (Miss. 1996)). "To avoid summary judgment, the nonmoving
party must establish agenuine issue of materid fact by means dlowable under Rule 56(c)." Yazoo Prop. v.
Katz & Disdoff, 644 So. 2d. 429, 431 (Miss. 1994) (citing Lyle v. Mladinich, 584 So. 2d 397, 398
(Miss.1991)).

123. "A trid court's decision on attorneys feesis subject to the abuse of discretion standard of review."
Bank of Mississippi v. Southern Mem'l Park, Inc., 677 So. 2d 186, 191 (citing Barbour v. Barbour,
234 Miss. 89, 105 So. 2d 630 (1958)).

DISCUSSION OF THE ISSUES

|.DID THE COURT BELOW ERR BY ACCEPTING APPOINTMENT ASA SPECIAL
CHANCELLOR AND BY FAILING TO GRANT A NEW TRIAL AND RECUSING
HIMSELF?

124. After receiving the ruling of the chancellor, the gppdlantsfiled their motion for arecusd. If the
gppellants had prevailed in the lower court, certainly there would have been no recusa sought. The primary
thrust of this assgnment of error is that Chancellor Montgomery, as a member of the Baptist church, could
not impartially preside over this matter. In an effort to show his unfairness, the gppdlants Sate, "The specid
chancellor made specid rules throughout the tria, which indicated that he could not be fair as between the
partiesto thair litigation." The reverse of this reasoning is that the specid chancdlor would have been fair
had he ruled in the gppelants favor. This Court suggests that in the future, if aparty wishesto have a
chancdlor recused, the motion be made prior to the chancellor issuing an opinion. Also, the safer procedure
isto determine if there is a possible reason for recusal prior to the case being heard. By proceeding in that
fashion, achancellor would be presented with the recusal motion prior to any rulings being made.

In this case, the motion for recusal was made after the gppellants recaived an adverse ruling. "[O]ver
the years, [this Court has] been quick to point out that we will not alow a party to take his chances
with ajudge about whom he knows of grounds for recusal and then, after he loses, file his motion.”
Buchanan v. Buchanan, 587 So. 2d 892, 897 (Miss. 1991). "Where the party knew of the grounds
for the mation or with the exercise of reasonable diligence may have discovered those grounds and



where that party does not move timely prior to trid, the point will be deemed waived.” Tubwell v.
Grant, 760 So. 2d 687, 689 (Miss. 2000) (citations omitted).

1125. The appelants filed this case and therefore knew dl of the defendants listed in the action, including the
Mississppi Baptist Foundetion. If the gppellants had a problem with the rdigious affiliaion of the specid
chancdlor, their motion for recusal should have been filed a the beginning of the action rather than after
receipt of an adverse ruling. The supreme court has consistently held that failing to object to atrid judge's
gppearance in acase will result in awaiver. Tubwell, 760 So. 2d. at 689. As aresult of the appellants
untimely objection, this assgnment of error mudt fail.

II.DID THE TRIAL COURT ERR BY FAILING TO FIND THAT JOHN AND
GERTRUDE WILBANKS EXECUTED MUTUAL WILLSAND REFUSING TO DIRECT
THE PROBATE OF THE WILL OF GERTRUDE WILBANKSDATED MARCH 15,
19787

1126. There must be a specific contract or agreement to execute amutud, irrevocable will. There must be
credible evidence to establish such an agreement. Alvarez v. Coleman, 642 So. 2d. 361, 368 (Miss.
1994) (citing Lipe v. Souther, 224 Miss. 473, 80 So. 2d 471 (1955)). See also Monroe v. Holleman,
185 So. 2d 443 (Miss. 1966). These cases show the elements necessary for a mutual will and the factors
required to establish its existence. In reviewing the record in the present case, we find no documented or
credible evidence to establish a contract between Mr. and Mrs. Wilbanks to execute mutua irrevocable
wills. There was testimony by Mr. and Mrs. William P. Smpson, Mrs. Smpson being the niece of the Mr.
Wilbanks, and Immy Wilbanks, nephew of Mr. Wilbanks, that on one occason Mr. and Mrs. Wilbanks
sated that they wanted to leave the bulk of their estate to their nieces and nephews. Neither actualy did so
in their wills of March 15, 1978. This testimony was not sufficient to establish mutud wills.

127. There was no language in the wills nor in any related document to show that the partiesintended to
execute mutua wills. Mr. Gray, who performed accounting services over the years for the Wilbanks, and
who was actively involved in the preparation of the March 15, 1978 wills, testified that he never heard any
discussion on this subject from the Wilbankses or from their attorney. Less than one month after Mr.
Wilbanks's desth, the Wilbanks's attorney, Sharp, a respected member of the bar, prepared a codicil to
Mrs. Wilbanksswill that she executed. By this codicil, Mrs. Wilbanks changed her residuary beneficiaries.
Over the years after Mr. Wilbankss desth, Mrs. Wilbanks executed severa subsequent wills with differing
provisons.

1128. The decision of the chancellor that these were joint wills was supported by substantial evidence. This
assgnment of error iswithout merit.

[11.DID THE TRIAL COURT ERR IN SUSTAINING THE MOTIONS FOR
SUMMARY JUDGMENT?

1129. Often, awritten instrument lends itsdlf to summary judgment in order to promote efficiency in the
courts. Here, the terms of the will were clear and unambiguous. The question before the trid court was one
of law, even though the parties disagreed.

1130. A portion of the summary judgment ruling denied punitive damages againg the estate of Gertrude R.
Wilbanks and the Mississppi Baptist Foundation. Asto the estate of Mrs. Wilbanks, Miss. Code Ann.



§ 91-7-235 (Rev. 2000) does not allow the recovery of punitive damages against an estate because of a
prior tort committed by the decedent. This statute has been uphdd judicialy. Kaplan v. Harco National
Insurance Company, 716 So.2d 673, 679 (Miss. Ct. App. 1998), Mervisv. Wolverton, 211 So. 2d.
847, 848 (Miss. 1968). In addition, Mr. Wilbankss estate is not a party to this action. Asto the

Mississippi Baptist Foundation, there can be no punitive damages absent an award of actual damages.
Show Lake Shores Property Owners Co. v. Smith, 610 So. 2d 357, 362 (Miss. 1992). Here, the
chancellor made express findings of fact that the terms of the will were carried out in accordance with the
intent of the testator. Therefore, the chancellor found that neither the estate of Gertrude R. Wilbanks nor the
Mississppi Baptist Foundation were proper subjects for punitive damages.

1131. The chancdlor found thet there were no genuine issues of materid fact surrounding any of the
gppellants alegations againgt the Mississippi Baptist Foundation or the estate of Gertrude R. Wilbanks.
None of the parties contest the fact that the will of John Thomas Wilbanks created two trusts, a marita trust
(Trust B) and a charitable trust (Trust A). These trusts were to be funded by the resdud estate of John
Thomas Wilbanks: sixty percent to Trust A and forty percent to Trust B. The Mississppi Baptist
Foundation was named trustee and conferred the powers under the Mississippi Uniform Trustees Powers
Act. The will aso provided that the widow, Gertrude Rogers Wilbanks, was to receive five percent of the
initia fair-market vaue of Trust A and the net income from Trust B annudly until her degth. The will waived
accounting by the executrix but required the Missssppi Baptist Foundation to provide an annual accounting
to Gertrude Rogers Wilbanks. The will aso provided that dl estate taxes and costs of administration were
to have been paid from and out of resdud Trust B. There are twenty-three named beneficiaries to Trust B,
thirteen of whom were plaintiffsin this action and some of whom were named defendants.

1132. After John Thomas Wilbanks's desth, hiswill was admitted to probate. His widow, Gertrude R.
Wilbanks, served as executrix in accordance with the will and was assisted by Herman Gray, her
accountant, and Sharp, the drafter of the will. The will is not contested. The resdud estate was divided
60/40 and the estate taxes paid out of the funds dlocated for Trust B. Upon closing of the estate of John
Thomas Wilbanks, the executrix ddivered the funds to Mississppi Baptist Foundation as follows: sixty
percent of the resdud trust to fund Trust A and forty percent of the origind trust less etate taxes to fund
Trust B. The estate of John Thomas Wilbanks, as has been previoudy stated, is not a party to this litigation.

1133. The chancdllor ruled that there was no genuine issue of fact on these issues and that the Mississippi
Baptist Foundation, as well asthe estate of Gertrude R. Wilbanks, was entitled to summary judgment as a
matter of law and that the intent of the testator has been fulfilled. The gppellants have failed to produce
evidence of atriableissue of fact or any authority to show that the chancellor was incorrect in ruling that the
intent of the testator had been fulfilled in accordance with the will. The ruling of the chancellor was correct,
and we find no merit to this assgnment of error.

IV.DID THE TRIAL COURT ERR IN FAILING TO INCLUDE RELEVANT FACTS
AND SEPARATE CONCLUSIONSIN ITSRULING?

1134. After reviewing the opinion of the chancellor and the findings of fact and conclusions of law, this Court
finds that the chancellor did in fact make dl the relevant findings of fact and conclusions of law which were
necessary in this case. Therefore, this assgnment of error is without merit.

V.DID THE TRIAL COURT ERR INITSRULING CONCERNING THE ESTATE OF
JOHN THOMASWILBANKS?



1135. The estate of John Thomas Wilbanksis not a party to the present proceeding. Therefore, this Court
and the lower court could make no ruling as to the estate of John Thomas Wilbanks. Neither the lower
court nor this Court have any authority to make a ruling againg an entity which is not included as a party.
Sate for Use and Benefit of Moak v. Moore, 373 So. 2d 1011, 1012 (Miss. 1979). Therefore, this
assgnment of error iswithout merit.

VI.DID THE TRIAL COURT ERR IN SUSTAINING THE MOTIONS FOR PARTIAL
SUMMARY JUDGMENT IN RELATION TO THE ESTATE OF GERTRUDE R.
WILBANKS?

VII.DID THE TRIAL COURT ERR IN SUSTAINING THE MOTION FOR SUMMARY
JUDGMENT OF THE MISSISSIPPI BAPTIST FOUNDATION, INC.?

1136. John Thomas Wilbanks died on June 27, 1978. Hiswill was admitted to probate on July 20, 1978 in
Cause Number 20287 in the Chancery Court of Alcorn County, Mississippi. On August 14, 1991,
Chancdllor James E. Bogt entered an order closing the etate of John Thomas Wilbanks and discharging
Mrs. Wilbanks as executrix, without a find accounting, and without notice to Mississppi Baptist
Foundation. The estate of John Thomas Wilbanks was closed and has not been reopened and has not been
included as a party to this suit. Therefore, the lower court and this Court smply had no jurisdiction over the
estate of John Thomas Wilbanks. Moore, 373 So. 2d at 1012. Therefore, these two assignments of error
are without merit.

VIIl.DID THE TRIAL COURT ERR BY SUSTAINING THE MOTION FOR
SUMMARY JUDGMENT OF THE MISSISSIPPI BAPTIST FOUNDATION ASTO THE
WITHHOLDING OF FUNDS?

1137. The Mississippi Baptist Foundation has refused to disburse the money to the partiesin litigation to
whom it is due because an outcome to this litigation is il pending. The Missssippi Baptist Foundationisa
trustee for both Trust A and Trust B and has an obligation to retain al funds until thereisajudicid

resolution of this matter. For the Missssppi Baptist Foundation to disburse any funds from Trust A and
Trust B before thereisafina judicid resolution would be foolhardy. The Mississppi Baptist Foundation has
never denied that it istrustee and that it owes these funds to those two trusts and the beneficiaries.

Therefore until thereisafind judicia resolution of the dispute between the plaintiffs and the defendants as to
the proper ditribution of the assets of the estate of Gertrude R. Wilbanks there should be no distribution of
these funds. This Court finds no merit to this assgnment of error.

IX.DID THE TRIAL COURT ERR BY GRANTING ATTORNEY FEESAND
EXPENSESTO THE MISSISS PPl BAPTIST FOUNDATION?

1138. Counsd for the appdlant admitsin his brief that he was hand delivered a copy of the petition for fees
and expenses. Mississppi Rule of Civil Procedure 5(b) provides that "[s]ervice upon the attorney
[representative party] or upon a party shal be made by delivering acopy to him . . .." M.R.C.P. 5(b).
When the petition for gpprova to pay these expenses was served, counsd for the appellants made no
objection. The court did not grant payment of attorney's fees and expenses until July 12, 1999, nearly a
month and one-hdf after the counsd for the appelants was persondly served. The gppellants Sate that
there was no hearing on the motion. Parties are not entitled to oral argument on motions. As set forth in



Uniform Chancery Court Rule 3.11, "the chancellor may dispense with argument in any action.” The
Mississippi Supreme Court has construed Miss. Code Ann. § 91-9-107 (Rev. 2000) to mandate that
unlesslimited by the trust agreement, if atrustee's decison to seek representation on legdl mattersis
judtified, reimbursement for such fees comports with afair reading of the gpplicable statutes. Bank of
Mississippi v. Southern Mem'l Park, Inc., 677 So. 2d 186, 190 (Miss. 1996). We find that this
assgnment of error to be without merit.

CONCLUSION
1139. Wefind no error in the chancdlor's judgment. Accordingly, we affirm on al issues.

140. THE JUDGMENT OF THE ALCORN COUNTY CHANCERY COURT ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, AND
CHANDLER, JJ., CONCUR. PAYNE AND IRVING, JJ. NOT PARTICIPATING.



