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IRVING, J., FOR THE COURT:
1. The motion for rehearing is granted. The origina opinion iswithdrawn, and this opinion substituted.

2. Thisis an gpped by Missssppi Employment Security Commission (MESC) from ajudgment of the
Circuit Court of Hinds County which reversed the decision of the Board of Review of the MESC denying
unemployment compensation benefits to Scott Funches. MESC assigns the following issues: (1) whether the
Board of Review's decison finding that the employer was shut down from June 28, 1998 through July 11,
1998 is supported by the substantia evidence, such that the circuit court erred in overturning that decision,
(2) whether the Board of Review's decision, finding that Funches, et d., were disqudified from recelving
benefits from June 28, 1998 through July 11, 1998, due to the employer's holiday shutdown, is supported
by substantia evidence, such that the decison was not arbitrary and capricious, and (3) whether the circuit
court erred by finding that the contract between Delphi Packard Electric and the Union, rather than
Mississippi Code Annotated Section 71-5-511(k) (Rev. 1995), determines whether Funches, et d., are
entitled to unemployment benefits during the plant's agreed vacation/holiday shutdown.

113. Finding no reversible error, we affirm the decision of the circuit court.



FACTS

4. In 1998, Funches and others smilarly stuated were employed as part-time non-seniority employees
with Delphi Packard Electric Company in Clinton, Mississippi. An agreement between the local union and
the employer provided that Delphi would shut down its operations during Independence week with the
option of designating as plant vacation shutdown week the week before or after the Independence week
shutdown. The agreement provided that active employees without seniority such as Funches would be on
"lay-off" during the shutdown.

5. More specificaly, the collective bargaining agreement contained three sections which are relevant to our
determination. They are sections (101u), (101u) (1) and (101u) (7). Section (101u) provides that during the
year 1998, the Independence week shutdown period would be June 29 through July 2. Section (101u) (1)
authorizes the employer to designate as plant vacation shutdown week the week before or after the
Independence week shutdown. In other words, the employer could designate as plant vacation shutdown
week either the week prior to June 29 or the week following July 2. In our case, the week following July 2
was designated. Section (101u) (7) provides: "An active employee without seniority who is not scheduled
to work shall be considered on layoff for the entire shutdown." (emphasis added).

116. As stated, Funches and the other appellees here are active employees without seniority. During the
shutdown, they applied for and were denied unemployment benefits. The denia was based on the
conclusion reached by the Board of Review of the Mississippi Unemployment Commission that Funches
and the other appellees were not involuntarily unemployed and were not available for work.

ANALYSISOF THE ISSUESPRESENTED

7. All of the issues assgned by the Missssppi Employment Security Commission are interrelated and will
be joined for purpose of discusson and resolution. The centrd issue iswhether there is substantia evidence
to support the decision of the Board of Review that Funches and others smilarly Stuated are not entitled to
benefits because of the dictates of Mississippi Code Annotated Section 71-5-511(k) (Rev. 2000) which
provides that "[a]n individua shall be deemed prima facie unavailable for work, and therefore indigible to
receive benefits, during any period which, with respect to his employment status, isfound by the
commission to be a holiday or vacation period.”

118. The Commission undergirds its position not only with the quoted code section, but aso with the holding
in the following cases. Mississippi Employment Security Commission v. Jackson, 237 Miss. 897, 116
So. 2d 830 (1960); Smith v. Mississippi Employment Security Commission, 344 So. 2d 137 (Miss.
1977). On the other hand, Funches contends that Buse v. Employment Security Commission, 377 So.
2d 600 (Miss. 1979), controls. We will discuss each casein term.

9. In Jackson, the court framed the issue before it this way: "The question for our decision involvesthe
right to unemployment compensation for a period when the plant was shut down for vacationsin
accordance with the union contract.” Jackson, 237 Miss. at 899, 116 So. 2d at 831.

1110. The union contract in Jackson contained no specific provison designating when the Reliance
Manufacturing Company would be shut down, but for some yearsit had closed its plant for a period of one
week about July 4 and one week during or immediately following Christmas for the purpose of taking
inventory. The union contract provided thet dl employees having a certain minimum service with the



company would be entitled to one week's vacation with pay to be taken between June 1 and September
30, in accordance with operation requirements of the company. The contract dso provided that dll
employees having three years continuous employment with the company would be entitled to an additiond
week's vacation with pay to be taken during Christmas week. On December 13, 1957, the company
closed the plant and announced it would be closed until January 6, 1958, or for a period of three weeks,
which, of course, included Christmas week of 1957. About haf of the production employees were not
entitled to vacation with pay during Christmas week because they had not been employed for a sufficient
length of time. These employees filed dams for unemployment benefits with the Missssippi State
Employment Security Commission for the three week period beginning December 13, 1957. The
Commission alowed the clams for the first and third week but disdlowed the claims for the second week
of the three week period. The basis of the denid of the clams for benefits for Christmas week was that the
employees were not involuntarily unemployed and were not available for work within the meaning of the
satute. Id. at 898-99, 116 So. 2d at 831. The circuit court reversed the Commission, and on apped, the
Missssppi Supreme Court reversed the circuit court and reingtated the decison of the Commission, with
these ingructive words:

The shutdown for Christmas week was in accordance with the union contract and the union
represented al of the appellees. It cannot be said that appellees were unemployed within the meaning
and purpose of the statute. They were not laid off; their employment had not been terminated,
and the relationship of employer and employee continued during the week the plant was closed
for the purposes stated.

Jackson, 237 Miss. at 901, 116 So. 2d at 832. (emphasis added).

{11. Thereis one digtinct and important difference between our case and Jackson. In Jackson, the union
contract was slent on the status of the employees who were not entitled to vacation pay during the
shutdown. In our case, section (101u) (7) of the collective bargaining agreement specifically provides that
"[aln active employee without seniority who is not scheduled to work shall be considered on layoff for
the entire shutdown.” It is not digputed that Funches and the other appellees here were active employees
without seniority at the time of the shutdown and not scheduled to work during the shutdown. Moreover,
Dorothy M. Johnson, the employer's representative, left no doubt that Funches and the other appellees
were active employees without seniority and thet the relationship of employer and employee was severed
during the shutdown:

Q. I have one last question. Mr. Funches and these part-time workers, they are active employees
actively working at the plant.

A. That's correct.
Q. But they don't have seniority?
A. That's correct.

Q. And if | can refer you to page 101, | think it's paragraph (I0lu) (7), | guess the last sentence of the
top paragraph on 101, does this contract not state that active employees without seniority not
scheduled to work will be consdered on layoff for the entire shutdown period?

REFEREE: It would be at the top of the page.



A.Yes.

Q. Okay.
A. Yes, that's exactly what it says.

Q. So, the, 5o, [dc] Generd Motors, in agreement with the IUE, has agreed to these individuds are
lad off?

A.Yes.
112. At another point in her testimony, Johnson testified:
Q. Anything s you like to explain or cover at thistime?

A. No, other than this category of employees are recalled as needed and that we, the
management, at Delphi Packard Electric have no problem with them receiving unemployment
benefits.

(emphasis added). At gill another point in her testimony, Johnson testified:

Q. Would an employee of Mr. Funches's category recelve some kind of vacation pay during that
week?

A. No, these employees are . . . part-time employees are without any benefits and they are removed
fromthe active roll during the vacation shutdown.

(emphasis added).

113. As stated, Johnson's testimony makes clear that the relationship of employer and employee between
the part-time non-seniority employeesis severed during the shutdown because they are removed from the
active employment roll. Consequently, for Funches and the others, post-shutdown work was neither
guaranteed nor expected. Therefore, these employees are either laid-off employees as specified in the
collective bargaining agreement or laid-off employees by virtue of being removed from the active roll as
testified by Johnson. In ether case, alaid-off employee by definition cannot have employment status during
aholiday or vacation shutdown period unless employment is available to him during the post-holiday or
vacation shutdown period.

114. In Smith, Gloria J. Smith, due to pregnancy, took aleave of absence from her postion asan
accounting clerk at Desoto, Inc. on August 30, 1994. She was supposed to return from leave on December
3, 1994. It was company policy to grant a three-month leave of absence for pregnancy without terminating
the employment. However, prior to December 3, Mrs. Smith was informed that because of declining
business conditions her position had been temporarily eiminated, and she was being "involuntarily” laid off.
Smith, 344 So. 2d a 139. The employer, the Board of Review and the circuit court concluded that Smith
hed left work voluntarily and denied her benefits. 1d. at 138.

115. On gpped, the Mississippi Supreme Court concluded that Smith was entitled to benefits beginning
December 3, 1994, the day she was due to return to work but could not because she had been laid off. 1d.



a 140. Whileit isclear in Smith that Mrs. Smith voluntarily took aleave of aosence, it islikewise equaly
clear that her employment continued during her leave of disence. She smply temporarily suspended it
pursuant to an agreement with her employer. Id. at 139. She did not seek benefits for the period of time
covered by her voluntary leave of absence.

116. Apparently, the Commisson feds that Snce Funches and the others voluntarily |eft their employment
during the vacation shutdown period pursuant to the collective bargaining agreement, they should be denied
benefits for that period as was Mrs. Smith. That, however, is both a misunderstanding of the factsand a
misreading of Smith. As stated, Mrs. Smith did not seek benefits for the period of time covered by her
voluntary leave of absence. Further, during the period of the leave of absence, the employer/employee
relationship continued to exist during the period of the leave of absence. That is not our case. We have
aready pointed out that Funches and the others were removed from Delphi Packard Electric's active
employment roll during the shutdown.

117. Buse involved a Stuation where Fred Buse was laid off on October 30, 1977, from his employment
with Pennsylvania Tire & Rubber Company. He began receiving unemployment compensation one week
after hislast date of employment. On December 19, 1977, pursuant to a collective bargaining agreement,
Pennsylvania paid Buse $525.23 for two weeks accumulated vacation pay for the past year. The
Missssppi Employment Security Commission thereafter denied Buse unemployment compensation for the
two-week period following such vacation payment. Buse, 377 So. 2d at 601. The Commission based its
denid of benefits on the premise that the vacation payment condtituted "wages' and thereby diminated
unemployment benefits for the period. I1d. Therefore, theissue in Buse was whether Buse had earned wages
in December or whether the wages were earned prior to discharge. The Mississppi Supreme Court agreed
with Buse that the wages had been earned prior to discharge. Id. We seellittle support in Buse in ad of the
issues before us.

118. The critica focus must be on whether during the vacation shutdown period, Funchess employment and
the employer/employee relationship had aready been terminated or whether it had been just temporarily
suspended to be resumed after the shutdown. For us, the answer is clear. According to the collective
bargaining agreement, Funches was laid off. Based on the aready quoted testimony of company employee,
Johnson, Funchess employment and the employer/employee relationship had ended. It came to an end
prior to the shutdown, not after, because during the shutdown, Funches was removed from Delphi Packard
Electric's active employment roll. Nothing in the collective bargaining agreement required the remova of
Funches from Delphi Packard Electric's employment roll. While Funches was unavailable for work during
what was termed a "vacation shutdown period,” it cannot be argued legitimately, on these facts, that
Funches was on vacation. For the reasons set forth, we affirm the decision of the circuit judge reveraing the
decison of the Board of Review denying benefits.

119. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY REVERSING THE
DECISION OF THE BOARD OF REVIEW OF THE MISSISSIPPI EMPLOYMENT
SECURITY COMMISSION DENYING BENEFITSISAFFIRMED. THE COSTSOF THIS
APPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR.



