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LEE, J,, FOR THE COURT:

1. Bobbie Irwin Baine filed a complaint againgt River Oaks Convaescent Center and Ginger Camire
Mitchell in the Circuit Court of Coahoma County for breach of contract, intentiona infliction of emotiond
distress, and defamation after she was terminated from her position at River Oaks Convaescent Center.
The jury returned averdict in favor of River Oaks and Mitchell. Baine now gppeds and raises the following
issues:

|.WHETHER THE CIRCUIT COURT COMMITTED ERROR WHEN IT EXCLUDED
EVIDENCE OF MITCHELL'S1997 EMBEZZLEMENT CONVICTION.

II. WHETHER THE CIRCUIT COURT COMMITTED ERROR WHEN IT EXCLUDED
EVIDENCE OF MITCHELL'S 1981 CONVICTION OF BREACH OF FIDUCIARY
TRUST AND EMBEZZLEMENT.

. WHETHER THE CIRCUIT COURT COMMITTED ERROR WHEN IT EXCLUDED
THE TESTIMONY OF NANCY BOOK CONCERNING STATEMENTSMADE BY
MITCHELL.



Finding no error, we afirm.
FACTS

2. In December of 1995, Bobbie Baine was terminated from her position as dietary manager a River
Oaks Conva escent Center. Based on her termination, Baine subsequently filed a complaint against River
Oaks and her supervisor, Ginger Camire Mitchell, for breach of contract, intentiona infliction of emotiond
distress, and defamation.

3. During trid, River Oaks and Mitchdl contended that Baine had been fired for stedling food and
mismanaging the kitchen which resulted in River Oaks being three to four thousand dollars over budget

each month. River Oaks and Mitchd| established this contention through the testimony of severd employees
a River Oaks, aswdll as the owner and the administrator. The employees testified that Baine had been
observed steding food from the kitchen. The theft was reported to Baine's supervisor, Mitchell, who then
reported the theft to River Oak's adminigtrator. Mitchell then fired Baine after being instructed to do so by
the adminigtrator.

4. River Oaks and Mitchell made an ore tenus motion in limine to exclude evidence of Mitchell's two
prior convictions of embezzlement if Mitchell were called as awitness by Baine based on the theory thet a
witness cannot be impeached by the party cdling the witness. During a pre-trid hearing, this motion was
granted by the judge. Thetrid judge aso excluded testimony of awitness, Nancy Book, concerning
statements made by Mitchell about excessive persond expenditures made by the owner of River Oaks.

5. By anineto three vote, the jury returned a verdict in favor of River Oaks and Ginger Mitchell.
LAW AND ANALYSIS

|.WHETHER THE CIRCUIT COURT COMMITTED ERROR WHEN IT EXCLUDED
EVIDENCE OF MITCHELL'S1997 EMBEZZLEMENT CONVICTION.

6. Baine argues that the tria court committed error when it granted River Oakss and Mitchdl'smotion in
[imine to prevent her from introducing evidence of Mitchel's prior convictions when cdled as an adverse
witness. Thetrid court granted the motion under the misapprenension that a party cannot impeach its own
adverse witness. Under M. R. E. 607, "the credibility of awitness may be attacked by any party, including
the party cdling him." M. R. E. 609 (a) Sates,

For the purpose of attacking the credibility of awitness, evidence that he has been convicted of a
crime shdl be admitted if dicited from him or established by public record during cross examination
but only if the crime. . . (2) involved dishonesty or fase satement, regardless of the punishment.

Also, itisprgudicid to alow aparty to make atacticd decison to decline to cal awitness and then
subsequently refuse to dlow the opposing party to call the witness adversely and pursue his or her theory.
Hall v. Sate, 546 So. 2d 673, 676 (Miss. 1989). However, under M. R. E. 103, the judge has
consderable discretion when determining the relevancy of proffered evidence. As stated in Peterson v.
Sate, 671 So. 2d 647, 658 (Miss. 1996), "[t]he rdlevancy and admissbility of evidenceislargely within the
discretion of thetrid court and reversal may be had only where that discretion has been abused.”
Furthermore, "a party must do more than smply show some technical error has occurred before he will be
entitled to areversa on the excluson or admission of evidence; there must be some showing of prgudice.”



Phamv. State, 716 So. 2d 1100, 1101 (Miss. 1998).

7. Here, the trid court did err in not dlowing Baine to use Mitchdl's 1997 conviction as evidence for
impeachment purposes. The 1997 conviction directly fits the definition of a crime that may be used for
impeachment purposes found the M. R. E. 609. Furthermore, embezzlement islisted in the comments to the
Mississppi Rules of Evidence. as one of the crimes involving dishonesty. Despite the fact that the judge
erred in excluding the evidence of Mitchedl's 1997 conviction, the error was harmless. River Oaks and
Mitchdl introduced ample evidence to show that Baine was fired for steding food and mismanaging the
kitchen. Mitchdl's testimony could only have reiterated the testimony of the witness who observed and
reported Baine's theft to Mitchell and the testimony of the administrator who ingtructed Mitchdll to fire
Baine. The error was harmless and does not warrant reversal.

. WHETHER THE CIRCUIT COURT COMMITTED ERROR WHEN IT EXCLUDED
EVIDENCE OF MITCHELL'S 1981 CONVICTION OF BREACH OF FIDUCIARY
TRUST AND EMBEZZLEMENT.

118. Baine argues that Mitchell's 1981 conviction could have been admitted under the trid judge's discretion.
The decison of atrid judge to admit or exclude evidence is reviewed under abuse of discretion. Rushing
v. Rushing, 724 So. 2d 911, 914 (Miss. 1998). M. R. E. 609 (b) states,

Evidence of aconviction under thisruleis not admissible if a period of more than ten years has
elgpsad since the date of the conviction or of the release of the witness from the confinement imposed
for that conviction, whichever isthe later date, unless the court determines, in the interests of judtice,
that the probative vaue of the conviction supported by the specific facts and circumstances
substantidly outweighsits prgudicia effect. . . .

The commentsto M. R. E. 609 (b) reflect that the rationae for thisrule is based on fairness, "A person's
past should not be able to haunt him for the duration of hislife" The comments go on to Sate that where the
probative vaue of the conviction substantidly outweighs the prejudice, the judge may alow evidence of a
conviction over ten yearsin age.

9. It was wdl within the trid court's discretion to exclude Mitchel's 1981 conviction due to the time
limitation under M. R. E 609 (b). We find no merit in this assgnment of error.

. WHETHER THE CIRCUIT COURT COMMITTED ERROR WHEN IT EXCLUDED
THE TESTIMONY OF NANCY BOOK CONCERNING STATEMENTSMADE BY
MITCHELL.

110. Baine asserts that the trid court erred in excluding the testimony of Nancy Book, an employee of River
Oaks, about statements made by Mitchell concerning the owner of River Oaks money spending habits.
Book testified outside the presence of the jury that Mitchell told her that River Oaks was over budget due
to the owner spending the Center's money for persond reasons. Baine argues that this testimony fals under
the definition of non-hearsay in M. R. E. 801 (d) (2) which States,

[If] the statement is offered againgt aparty and is (A) his own statement, in either hisindividua or a
representative capacity or (B) astatement of which he has manifested his adoption or belief initstruth,
or (C) agtatement by a person authorized by him to make a statement concerning the subject, or (D)
agatement by his agent or servant concerning a matter within the scope of his agency or employmert,



made during the existence of the relaionship, or (E) a Satement by a co-conspirator of a party during
the course and in furtherance of the conspiracy.

The Missssppi Rules of Evidence clearly reflect that an admission by a party-opponent, by definition, is not
hearsay.

T11. Under this definition of what is not hearsay, it is clear that Book should have been permitted to testify
about the statements made by Mitchell concerning River Oaks owner's spending of the Center's money.
However, thiserror is harmlessin light of the bulk of evidence presented which established credible reasons
for Baine to be terminated. This assgnment of error is also without merit.

112. THE JUDGMENT OF THE COAHOMA COUNTY CIRCUIT COURT ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ.,SOUTHWICK, P.J.,, THOMASAND MYERS, JJ., CONCUR.
CHANDLER, J., DISSENTSWITH A SEPARATE WRITTEN OPINION JOINED BY
KING, P.J., PAYNE, BRIDGES AND IRVING, JJ.

CHANDLER, J., DISSENTING:

113. The mgority finds that the trid judge erred in ruling that Baine could not cal defendant Mitchell and
impeach her with evidence of her 1997 conviction for embezzlement. The mgority aso finds that the trid
judge erred in refusing to alow testimony of the River Oak's bookkeeper linking the budgetary problems of
the corporation to the sole shareholder of River Oaks rather than Baine. Despite the omission of this highly
probative evidence that the mgority agreesis admissible, the mgority views the judge's errors as harmless.

| respectfully dissent.

114. But for these two errors, the jury in this case might have reached a different verdict. Kaiser
Investments, Inc. v. Linn Agriprises, Inc., 538 So. 2d 409, 417 (Miss. 1989). For that reason, | believe
we should reverse the lower court decison and afford a jury an opportunity to render a verdict after hearing
al of the evidence with probative vaue in this case.

115. "Excluson of evidence of probetive value congtitutes reversible error where the substantial rights of the
gopdlant are prgjudiced.” I1d.; See Transcontinental Gasv. Sate Oil & Gas Board, 457 So. 2d 1298
(Miss. 1984); Planters Bank v. Garrott, 122 So. 2d 256 (Miss. 1960). The Supreme Court reversed a
lower court ruling in Kaiser, sating that evidence which was omitted was highly probative and "a different
verdict might have been reached had the jury” heard that evidence. Kaiser, 538 So. 2d at 417 (emphasis
added).

16. It is not this Court's function to second guess the jury and speculate as to what evidence would cause
ajury to arrive at adifferent verdict. Our duty isto assure thet the jury has dl of the facts before it, prior to
rendering its verdict. A party hasaright to present al competent evidence to the jury that might cause the
jury to arrive at a different verdict. In this case, however, the most compelling evidence supporting Baine's
theory was erroneoudy kept from the jury.

117. Mitchell, who is adefendant in this case, was the acting adminigrator of River Oaks. Mitchdl wasthe
person who fired Baine. Baine is a certified dietitian and wasin charge of the kitchen a River Oaks.
Mitchdl, alegedly, fired Baine for steding. Mitchdl's credibility was crucid, if the jury wereto return a



verdict for the defendants. Despite the fact that Mitchell was under house arrest at the time of trid for
embezzlement, Baine was not alowed to use evidence of Mitchel's conviction to impeach her.

118. River Oaks used the fact that the kitchen was over budget to support its alegation that Baine was
sedling from the corporation. Even though Mitchell had admitted to River Oak's bookkeeper that the sole
share holder of River Oaks was the culprit who was misgppropriating corporate assets and causing the
kitchen to go over budget, that evidence was aso kept from the jury. The jury, by avote of nineto three,
returned a verdict for the defendants.

129. The mgjority relies on Pham for the proposition that a case may be reversed only when the omitted
evidence adversdly affects a subgtantid right of a party. Pham v. Sate, 716 So.2d 1100, 1102 (Miss.
1998), (quoting Terrain Enter Inc. v. Mockbee, 654 So.2d 1122, 1131 (Miss. 1995)). The mgority,
then, concludes that the omitted evidence in this case did not affect Baine's substantid rights. | reach a
different conclusion.

120. Had the jury known of Mitchell's prior conviction for embezzlement, and had the jury been aware of
the evidence linking the River Oaks's sole shareholder to the budgetary problems, the jury would have
certainly viewed the credibility of these key playersin atotaly different light. If this highly probetive
evidence had been avallable to the jury, the nine to three verdict might have been different.

121. Omitting this compelling evidence caused subgtantid harm to Baine. | believe Baineisentitled to a
decison by ajury who has heard dl of the highly probetive evidence in this case.

KING, P.J., PAYNE, BRIDGES, AND IRVING, JJ., JOIN THIS SEPARATE WRITTEN
OPINION.



