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LEE, J,, FOR THE COURT:

1. Frank Dorrough was found guilty of aggravated assault upon Thomas Bailey. Feding aggrieved by this
judgment, he perfected atimey apped and presents the following issues. (1) whether thetrid court erred in
alowing the State to ask aleading question, and (2) whether the tria court erred in refusing to grant jury
ingructions regarding sdf-defense and accidentd injury. Finding these issues without merit, we affirm the
decision of thetrid court.

FACTS

2. There are essentialy two versions presented regarding the facts that lead to Dorrough's charge for
aggravated assault. Witnesses for the State basicdly testified that around 8:30 p.m. Thomas Balley, the



victim of the assault, was viditing outsde an gpartment located in the Pannell Apartments complex. During
thistime, Frank Dorrough and his girlfriend were going to Dorrough's gpartment. Bailey and another witness
tedtified thet Bailey said "goodnight” to Dorrough and his girlfriend as they were entering Dorrough's
gpartment. Subsequently, Dorrough exited his gpartment and approached Bailey.

3. Bailey tedtified that a physicd dtercation eventualy erupted between him and Dorrough. Bailey asserted
that Dorrough was the first to make physica contact. Once the physical dtercation ceased between Bailey
and Dorrough, witnesses tetified that Dorrough retrieved the keys to his automobile and obtained along
knife from the trunk. Severa witnesses referred to the knife as amachete.

4. Dorrough then gpproached Balley, raised the knife and struck him in hiswrigt with the knife. After
having struck Bailey, Dorrough fled the scene. Dorrough presented a different version of the evening's
events.

5. Dorrough testified that he and his girlfriend were going into his gpartment and Bailey directed profane
comments to him. However, he did not know exactly what language had been used by Bailey. Dorrough
dated that when he gpproached Bailey to ask him what he had said, Bailey threw and hit him with asmall
bicycle frame. Theregfter, afight ensued between them.

116. Dorrough claimed that Balley's Sster and two sons aso began fighting with him. Dorrough asserted thet
after the fight was over he went ingde his apartment and waited for the police to arrive, but they never did.

117. Dorrough denied being in possession of amachete, or for that fact, any type of knife or wegpon.
Dorrough contended that he was dso cut in the fight between him and Bailey and that whoever cut him must
have dso cut Bailey.

118. The wound inflicted on Bailey did result in some permanent damage.
DISCUSSION

|.WHETHER THE TRIAL COURT ERRED IN ALLOWING THE STATETO ASK A
LEADING QUESTION.

119. Dorrough argues that error was committed when the State was alowed to question Officer Sgppington
asfollows: "After you spoke with the withesses on the scene that night, was your primary concern to find
the person that supposedly was out there running around with aweapon?* Officer Sgppington answered the
question by dteting, "Correct." At trid Dorrough objected to this question on the basis that it was leading.
Dorrough now asserts that by alowing this question the State was able to imply that he was "out there
running around with awegpon,”and denied him his condtitutiona right to confront witnesses.

110. The State argues that Dorrough's argument regarding the violation of his right to confront witnesses
againg him is proceduraly barred and wholly unsupported by the record. The State contends that
Dorrough's argument lacks support in the record because Officer Sgppington was never directly asked
whether it was Durrough who was "out there running around with awegpon.” The State assarts that in light
of dl the evidence presented at trid even without Officer Sappington's testimony there was sufficient
evidence to establish that Dorrough was "out there running around with aweapon.” Furthermore, the State
contends that Dorrough failed to establish under Mississippi Rules of Evidence Rule 103 how a subgtantia
right was affected. Wefirst 1ook to the State's assertion that Dorrough's argument is procedurally barred



from review on appedl.

T11. In Smith v. State, on gpped, Smith chalenged severd witnesses testimony presented at trid;
however, Smith had failed to make an objection at the triad court leve. Smith v. State, 724 So. 2d 280,
321 (1167-68) (Miss. 1998). The Mississippi Supreme Court held that Smith'sfailureto raise a
contemporaneous objection before the trid judge based on his argument waived the issue on gpped,;
therefore, it was procedurdly barred. 1d. The same Stuation has presented itself in the case at bar.

112. At thetrid court level Dorrough only objected to the aforementioned question on the basis that it was
leading. Dorrough failed to assert an argument regarding his right to confront witnesses until his apped.
Therefore, thisissueis proceduradly barred. However, even if thisissue were not procedurdly barred it is
unpersuasve.

113. Dorrough argues thet a violation of Mississippi Rules of Evidence Rule 103 has occurred; however,
Dorrough's failure to object on the basis that a substantid right had been affected, namely hisright to
confront witnesses, during histria fails to meet the requirements of Missssppi Rules of Evidence Rule 103.
The comment to Missssppi Rules of Evidence Rule 103 requires that "[t]he objection must sate the
specific ground of [the] objection unless the specific ground is gpparent from the context.”

114. Both parties cite Whitlock v. State, 419 So. 2d 200, 203 (Miss. 1982), to support their position.
Whitlock states the rule that this Court isto apply when reviewing atrid court's decision regarding leading
guestions and reads as follows:

A leading question is one that suggests to the witness the specific answer desired by the examining
atorney. Trid courts are given great discretion in permitting the use of such questions, and unless
there has been a manifest abuse of discretion resulting in injury to the complaining party, we will not
reverse the decision. Thisis because the harm caused is usualy inconsiderable and speculetive, and
only thetrid court was able to observe the demeanor of the witness to determine the harm.

Id. a 203. (citations omitted). The Mississippi Supreme Court in Whitlock, determined that the leading
guestions were not sufficiently prgudicid to deny Whitlock afarr trid. Id. at 203. The court reached this
conclusion because they held that even without the witnesss testimony that was aleged to be in error, there
was substantial evidence presented to convict Whitlock. Id. Thisisthe Stuation in the case sub judice.

125. Dorrough fails to specifically enumerate how the complained of question presented to Officer
Sappington injured him. Additiondly, severa witnesses who were presented at trid testified that Dorrough
was the aggressor in this confrontation and that he approached and struck Bailey with along knife which
was often referred to as a machete. Therefore, we determine that sufficient evidence was presented
regarding Dorrough's involvement in the charged crime of aggravated assault. Dorrough's argument is
without merit, and no abuse of discretion occurred on the part of thetria judge.

II. WHETHER THE TRIAL COURT ERRED IN REFUSING TO GRANT JURY
INSTRUCTIONS REGARDING SELF-DEFENSE AND ACCIDENTAL INJURY.

1116. Dorrough arguesthat at triad he presented two sdlf-defense ingtructions, D-1 and D-2, aswell as D-3,
asubstantive jury instruction incorporating salf-defense and accident, and that it was error for the trid court
to deny these ingtructions. Dorrough contends that he was entitled to these instructions because some
testimony disclosed that Bailey had picked up a bicycle frame and hit him with it, resulting in afight between



thetwo, . . . and that he was defending himself.
717. The Mississippi Supreme Court has clearly stated:

A defendant is entitled to have jury indructions given which present histheory of the case; however,
this entitlement is limited in that the court may refuse an indruction which incorrectly satesthe law, is
farly covered dsewhere in the ingtructions, or is without foundation in the evidence. When deding
with an issue of arefused jury ingtruction, aswe are here, the tria court is afforded considerable
discretion, and our primary concern on apped isthat ‘the jury wasfairly instructed and that each
party's proof-grounded theory of the case was placed beforeit.”

Cohen v. State, 732 So. 2d 867, 872 (113) (Miss. 1998). (citations omitted).

118. The State asserts that Dorrough was not entitled to jury instructions D-1, D-2, and D-3 because no
evidence was presented by Dorrough or othersto support the granting of the instructions. A review of the
record revedsthat the State's assertion is accurate.

129. Dorrough testified as follows:
Q: Wereyou injured in that fight?

A: Yes, dr. | wascut. | was cut here, cut in my hand and cut here on my wrist and cut in my hand.

A: 1 was cut here and here (indicating) in the fight. | was cut here and | was cut here (indicating) in the
fight. The same person that tried to cut him cut me.

Q: Mr. Dorrough, do you know who cut you?

A: No, Sir.

Q: Where was everybody dse you were fighting with?

A: Everybody dsethat | was fighting with they was around. | hit him. We got on the ground. We
darted fighting. Somebody ran up behind me. | threw my hand up and they cut me here, cut mein my
hand, and | guess they was trying to cut me again when they cut him. | didn't have no knife, no

wegpon.

While Dorrough did assert that Bailey had ingtigated the fist fight, Dorrough's aforementioned testimony
does not alow him to make the stretch and support a salf-defense and/or accident ingtruction regarding the
infliction of awound on Bailey with amachete. Thisis so because Dorrough asserts that he did not have a
wegpon and was not the one who inflicted the injury for which the charge of aggravated assault is based.
Additionaly, witnesses for the State gave no support for jury ingtructions based on sdlf-defense and
accident.



120. The State's witnesses testified that Dorrough was the aggressor and purposdly retrested from the
physicd dtercation that had occurred between him and Bailey; theredfter, retrieving and striking Bailey with
the machete. Accordingly, thetrid judge did not abuse his discretion, and this issue is without merit.

121. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY OF CONVICTION OF
AGGRAVATED ASSAULT AND SENTENCE OF FIFTEEN YEARSIN THE CUSTODY OF
THE MISS SSIPPI DEPARTMENT OF CORRECTIONSWITH FIVE YEARS SUSPENDED
AND FIVE YEARS POST-REL EASE SUPERVISION AND FINE OF $3,000 AND ORDER TO
MAKE RESTITUTION TO THE VICTIM IN THE TOTAL SUM OF $22,990 ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO LEE COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS,
IRVING, MYERS AND CHANDLER, JJ., CONCUR.



