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BRIDGES, J., FOR THE COURT:

1. This caseis an gpped from the Circuit Court of Pike County, Honorable Mike Smith presiding. Eadey
sued Day Motors and Caterpillar, Inc. in the circuit court on severa grounds, including breach of contract,
breach of an express warranty, breach of an implied warranty, and the Magnuson-Maoss Warranty Act.
Caterpillar moved for summary judgment which the trid court granted. Day Motors moved for summary
judgment, and after areview of the evidence, the judge granted this motion. Eadey now appedsthetria
court's grant of summary judgment to Day Motors and does so on the basis of severd issues.

1. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING THE BREACH OF CONTRACT?

2. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING BREACH OF AN EXPRESSWARRANTY?

3. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING BREACH OF AN IMPLIED WARRANTY OF
MERCHANTABILITY?

4. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING BREACH OF IMPLIED WARRANTY OF FITNESSFOR



A PARTICULAR PURPOSE?

5. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING THE APPLICABILITY OF THE MAGNUSON-MOSS
WARRANTY ACT?

Finding no error, we affirm.
STATEMENT OF FACTS

112. In 1984, Alan Eadey bought a 1980 Kenworth truck from his brother. The engine in the truck had run
for about 800,000 miles and needed an in-frame overhaul. An "in-frame overhaul” is not a complete
overhaul of the engine, rather, the engine remains within the truck, and certain repairs are made to cure
particular problems. Eadey and his brother performed the overhaul themsalves and ingtaled a number of
new parts they purchased from a Caterpillar dedler. These parts carried a one year/100,000 mile factory
warranty. They ingaled rod bearings, main bearings, an oil pump, pistons, aliner kit, and anew head. They
did not replace or repair some of the origina engine parts such as the camshaft, crankshaft, front housing,
rocker arm assembly, in-take manifold, exhaust manifold, vave covers, water pump, or camshaft followers
(adso known asroller lifters or roller rockers).

113. After these repairs were made, Eadey drove the truck for another 400,000 miles, until he began to
experience problems with the truck consuming large amounts of ail. In May of 1990, Eadey took his truck
to Day Motorsto have the oil problem fixed. Day Motors gave the truck an in-frame overhaul during which
they ingtalled new heads into the engine, replaced the cylinder repacks head, replaced the after cooler core
rod, replaced the main bearings, and re-cut the block due to its age. These new parts dl had the Caterpillar
1 year/100,000 mile warranty on them. Thiswas dl Day replaced on the truck. Day offered Eadey an
extended warranty, but he did not take it.

4. At the time of the work Day performed on the truck , the truck had been run for 1,200,000 miles. It is
important to note Caterpillar put out a P.I.P. (Parts Improvement Program) factory bulletin on the enginein
Eadey'struck to warn that the roller liftersin this engine series were subject to mechanica failure. To be
more specific, the roller lifters were prone to didodge from their mounting and come loose.

5. Day Motors returned the truck to Eadey, and Eadey then began using it, putting an additiona 37,000
miles on the truck. A mechanica problem occurred which caused the camshaft to push one of theroller
lifters through the block of the engine, ruining it. Eadey cdams this problem was caused by the negligence of
Day Mators in re-cutting the engine. Eadey cdlaims meta shavings from the re-cut fell onto the roller lifter
causing it to break lose and fdl on the camshaft. This caused the rotation of the camshaft to push the lifter
rod through the engine block. Day Motors claims the problem was caused because of the mechanical failure
Caterpillar warned of inits P.I.P. In Day's opinion, one of theroller lifters didodged, came loose on its own,
fdl onto the camshaft, and was then pushed through the block. An expert witness testified that the metd in
the engine was dl the same, there was no way to tell from where the shavings came, and it would be
impossible to say whet redlly caused the mechanicd failure,

116. Eadey sued both Caterpillar and Day Motors. Caterpillar was granted summary judgment. Prior to trid,
Day Motors moved for summary judgment. After review of dl of the evidence, the trid court found Day
Motorss motion sound and granted summary judgment. Eadey comes here appeding the grant of summary



judgment to Day.
DISCUSSION OF THE LAW
STANDARD OF PROOF

117. Rule 56(c) of the Mississppi Rules of Civil Procedure alows summary judgment where there are no
genuine issues of materia fact such that the moving party is entitled to judgment as amatter of law. Crain

v. Cleveland Lodge 1532, 641 So. 2d 1186, 1188 (Miss. 1994). Fact issues are materid if they tend to
resolve any of the issues properly raised by the parties. Grisham v. John Q. Long V.F.W. Post, No.

4057, Inc., 519 So. 2d 413, 415 (Miss. 1988). When reviewing a decision to grant summary judgment,
this Court will review the case de novo. Crain, 641 So. 2d at 1188. All evidentiary matters are viewed in a
light most favorable to the non-movant. Morgan v. City of Ruleville, 627 So. 2d 275, 277 (Miss.
1993). The movant has the burden of proving that there is no genuine issue of materia fact and he is entitled
to judgment as a matter of law. Danielsv. GNB, Inc., 629 So. 2d 595, 599 (Miss. 1993).

118. The non-movant cannot just Sit back and remain silent, but he must produce significant probative
evidence proving there redly are issues for trid. Newell v. Hinton, 556 So. 2d 1037, 1041 (Miss. 1990).

Where a party opposes summary judgment on aclam or defense as to which that party will bear the
burden of proof at trid, and when the moving party can show a complete failure of proof on an
essential element of the claim or defense, then dl other issues become immaterid, and the moving
party is entitled to judgment as a matter of law.

Grisham, 519 So. 2d at 415.
ANALYSS

1. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING THE BREACH OF CONTRACT?

19. Eadey clams the invoices he received as receipts are evidence a contract existed between Eadey and
Day, and under the contract Day would ingtdl the new engine parts properly. Eadey adso claimed an ord
contract existed between the parties which stated Day would ingta| the parts correctly. Eadey assertsthe
malfunction within the engine is proof Day did not ingtal the parts correctly, and thus Day breached the
contract by failing to ingtal the parts correctly.

1110. According to the testimony of Eadey's expert witness, it isimpossible to prove what exactly caused
the mafunction of the engine. Maxie Taylor, Eadey's expert, testified that the meta piecesin the engine,
whether they came from re-cut shavings or the roller lifter being pushed through the engine block, were
made of the same type of metd, and it would be impossble to tel them gpart. This makesit impossble for
Eadey to prove there were shavings left in the engine after Day was done with its repairs, therefore making
it impossible to prove negligent reparr isthe cause of the engine mafunction. Thus, it isimpossible for Eadey
to prove Day breached the contract. At trid, Eadey would have had to bear the burden of proving the
shavings caused the mafunction. As stated above, when a party would bear the burden of proof at trid, and
the party moving for summary judgment shows afailure to prove an essentid dement of aclam, then
summary judgment should be granted. Grisham, 519 So. 2d at 415. There is an absence of causation and
materia fact here because Eadey cannot prove the contract was breached. For this reason we affirm the



finding of the lower court asto thisissue.

2. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING BREACH OF AN EXPRESSWARRANTY?

111. Eadey argues the warranty which applied to the new parts ingtaled in the engine applied to dl
Caterpillar parts, both new and old. The warranty, which stated it gpplied to dl Cat parts, dso stated it only
applied to dl Cat parts "on thisticket". Thetrid court held Eadey's assertion was without merit, and we
agree with it. Eadey wants this Court to gpply awarranty that clearly applied only to new partsto be
gpplied to dl the partsin the engine; those which had run for 1, 200,000 miles and those which only went
37,000 miles. Thisclam is without merit.

112. Eadey argues that the Uniform Commercid Code (U.C.C.) warranty provisons are gpplicable, but he
misapplies them to this case because these warranties apply when a sdler has sold those goods. According
to Satute, an express warranty is created by a sdler when "[a]ny affirmation of fact or promise made by the
sdler to the buyer which relates to the goods and becomes a part of the basis of the bargain creates an
express warranty that the goods shal conform to the description.” Miss. Code Ann. § 75-2-313 (Rev.
2000). Thereis no question the parts Day sold to Eadey were under warranty, yet this does not mean the
warranties gpplied to the older parts Day did not sdll to Eadey. The warranty Day gave to Eadey Stated it
only applied to the parts on thisticket. Day did not give awarranty on partsit did not sdl, only on the parts
it sold. Therefore, the express warranty should not apply to the mafunction of the roller lifters, because Day
did not sl or ingdl them.

1113. Eadey dso clamswe should be convinced by the testimony of his expert witness. Eadey's expert
sated Eadey's interpretation was not what was meant by the warranty, and aso that he could not say with
any certainty what caused the mafunction. "When dedling with an express warranty, it is the burden of the
plaintiff to prove that the defect in the product or service caused the damage.” Mitchell v. Rapid Oil
Change, Inc., 752 So. 2d 466 (1 17) (Miss. Ct. App. 1999) (citing Crocker v. Sears, Roebuck and Co.,
346 So. 2d 921, 923 (Miss. 1977)). As stated above, Eadey cannot prove that shavings from the re-cut
caused the mechanica failure in the engine. Because he cannot prove this supposed defect in Day's work
caused the mafunction, then thereis no way in which he could prove Day breached the express warranty.
Thisissue iswithout merit and Day succeeds in proving there is nothing materia about it. Therefore, we
affirm asto thisisue.

3. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING BREACH OF AN IMPLIED WARRANTY OF
MERCHANTABILITY?

114. In raising thisissue, Eadey citesto section 75-2-314 of the Missssippi Code as amended, and
attempts to make the argument that the engine itself qualifies as goods, and therefore this warranty should
apply to the engine. Because the warranty applies to the engine, Eadey then argues that because a part of
the engine broke the warranty of merchantability was broken. Eadey aso argues this Court should hold that
implied warranties of merchantability apply to services, and thisimplied warranty should gpply to the service
Day provided Eadey. Day Motors claims the engine should not be seen as an overdl good, but as made up
of savera goods. Day datesthat the broken part, the roller lifter, was an origind part of the engine which
they did not sdll. Therefore, snce Day was not the sdler of the roller lifter, they should not be liable under
an implied warranty of merchantability.



115. We &ffirm the lower court's finding on thisissue. To Sde with Eadey's interpretation of "good" would
be ridiculous. If this Court were to do so, and hold the entire engine was a "good", then any sdller who sold
apart to Eadey could be hed lidble for the break down of every other part within the engine, whether they
sold it or not. Section 75-2-314 of the Mississippi Code states that "[€]xcept as provided in subsection (5),
awarranty that the goods shal be merchantable isimplied in a contract for their deif the sdlerisa
merchant with respect to goods of that kind." Miss. Code Ann. § 75-2-314 (Rev. 2000). It further states
that for goods to be merchantable they must (1) pass without objection in the trade under the contract
description, (2) are of fair average qudity, (3) arefit for the ordinary purpose for which such goods are
used, (4) run, within the variaions permitted by the agreement, of even kind, qudity and quantity within
each unit and among al unitsinvolved, (5) are adequately contained, packaged and labeled, and (6)
conform to the promises or affirmations made on the labdl. Miss. Code Ann. 8§ 75-2-314 (2) (Rev. 2000).

116. It iswell known § 75-2-314 applies to the seller of goods, and since Day slls parts, Day would be
considered a sdler. The broken part in this case, however, was not a part sold by Day to Eadey.
Therefore, theimplied warranty of merchantability of § 75-2-314 cannot be properly applied to Day
Motors. Once more, Eadey cannot prove any of the parts sold by Day would be considered
unmerchantable, because he cannot prove that shavings from the re-cut are what caused engine mafunction.
Eadey's argument that this warranty should be extended to services has some authority from other
jurisdiction behind it, but thereis dso agrest ded of authority opposing such an extenson. Missssppi has
no authority supporting such an extension, and we see no reason to creete such authority in this case.

T17. In reviewing a grant of summary judgment, we are to review whether there is a question of materia
fact. Crain, 641 So. 2d 1188. The question of whether this Court should change the law and extend this
warranty is not what is before this Court. The question properly before us is whether there is a question of
meateria fact present in this case. It is established in the record that the cause of the mafunction wasthe
roller lifter, apart Day did not el to Eadey, coming loose. The cause of theraller lifter didodging was
ether asmple mechanica falure or a shaving from the re-cut, but there is no way to determine which isthe
cause. The cause of that mafunction was dedt with in the discussion of issue one above and does not apply
to thisissue. Because Day was not the sdller, it would be improper to apply theimplied warranty of
merchantability to Day. Because there is no materia question of fact here, the judge was correct in granting
summary judgment, and for this reason we affirm on thisissue aso.

4. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING BREACH OF IMPLIED WARRANTY OF FITNESSFOR
A PARTICULAR PURPOSE?

1118. Eadey contends the implied warranty of fitness for a particular purpose under section 75-2-315 of the
Mississppi Code gppliesto this set of facts. Eadey relies on the argument he made in issue four, regarding
whether the engine should be considered as only one good and whether this section should gpply to
sarvices, in making this argument. The Missssppi Code Sates:

Except as otherwise provided in this section, where the sdler at the time of contracting has reason to
know any particular purpose for which the goods are required and that the buyer isrelying on the
sler's ill or judgment to sdlect or furnish suitable goods, there is an implied warranty that the goods
ghdl befit for such apurpose.



Miss. Code Ann. § 75-2-315 (Rev. 2000).

119. Eadey cdlaims he was a buyer who relied on the representations of a seller, Day, and the goods Day
sold Eadey were not fit for their particular purpose. This claim has no merit because the part which falled is
not one of the parts which Day sold to Eadey. Day did have knowledge of the particular purpose for which
Eadey needed the goods, but Day did not sdl Eadey theroller lifters which failed. The goods Day ingtdled
in the engine were fit for the purpose for which they were intended. Even if they were not so suited, Eadey
cannot prove the work or goods sold by Day are the reason the engine mafunctioned. Eadey arguesit was
shavings from the in frame overhaul which caused the mafunction. As stated above, we refuse to make an
extenson of warranties to servicesin this case.

120. Thereis no question of material fact present in this case. Eadey cannot prove the goods sold to him by
Day were the cause of the engine mafunction, and he therefore cannot prove these same goods were not fit
for their particular purpose. This shows afailure to prove the essentia element of causation asis required
when defending amotion for summary judgment. Grisham, 519 So. 2d at 415. For these reasons we
affirm on thisaso.

5. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE APPELLANT'S
COMPLAINT CONCERNING THE APPLICABILITY OF THE MAGNUSON-MOSS
WARRANTY ACT?

121. Eadey's last issue centers around the recovery of litigation expenses and attorneys fees through the
Magnuson-Moss Warranty Act. Under Title 15 section 2310(d)(2) of the United States Code, if a party
sues successfully under a breach of warranty theory he may recover expenses and attorneys fees. 15
U.S.C.A. 8 2310 (d)(2). This does not apply to this case because Eadey cannot prove that any warranties
were violated. For this reason we affirm the findings of the tria court.

22. In conclusion, Day has succeeded in proving there was no question of materia fact. Eadey's own
expert witness tedtified there was no way to prove the engine mafunction was caused by any fault of Day's.
Therefore, seeing no question of materid fact, we affirm the findings of the trid court.

123. THE JUDGMENT OF THE PIKE COUNTY CIRCUIT COURT GRANTING SUMMARY
JUDGMENT TO DAY MOTORSISHEREBY AFFIRMED. COSTSOF THISAPPEAL ARE
ASSESSED TO THE APPELLANT.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., PAYNE, THOMAS, LEE, IRVING,
MYERSAND CHANDLER, JJ., CONCUR.



