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BRIDGES, J., FOR THE COURT:

1. Thisappea comes from the Circuit Court of Lowndes County, Honorable Lee J. Howard presiding.
Eddie Clay filed motions for post-conviction relief four times seeking an evidentiary hearing into the vaidity
of hisguilty pleaand whether his counsd was ineffective. These motions were al denied by the circuit court,
the find one being denied December 1998. Clay d<o filed amoation for relief from judgment or out of time
appeal which was denied on May 21, 1999. On January 13, 2000, Clay was granted an out of time appeal
alowing him to goped the dismissd of hisclam in this Court. Clay comes now bringing three issues.

1. WHETHER CLAY WASDENIED EFFECTIVE ASSISTANCE OF COUNSEL
DURING THE GUILTY PLEA PROCESS?

2. WHETHER CLAY'SGUILTY PLEA WASMADE KNOWINGLY, VOLUNTARILY
AND INTELLIGENTLY?

3. WHETHER THE TRIAL COURT ERRED IN DISMISSING CLAY'SPETITION FOR
POST-CONVICTION RELIEF WITHOUT AN EVIDENTIARY HEARING?



Finding no error, we afirm.
STATEMENT OF THE FACTS

112. On November 14, 1995, Eddie Clay pled guilty to one count of armed robbery. He was sentenced to
serve aterm of twenty yearsin the custody of the Mississippi Department of Corrections. Since thistime,
Clay has sought post-conviction relief four times, the final one being denied December of 1998. Clay then
filed amotion for relief from judgment or in the aternative amotion for out of time apped. He did thisto
convince the court to reconsider its earlier dismissal of post-conviction relief. This motion was dismissed as
frivolous on May 21, 1999. Clay then appeded thisfind denid of post-conviction rdief twice and both
were denied. Clay then filed amotion for an out of time gpped on January 13, 2000. This motion was
granted.

DISCUSSION OF THE LAW
STANDARD OF PROOF

113. The standard to be applied in claims of ineffective assstance of counsd iswell known. The defendant
must prove his attorney's performance was defective and the deficiency deprived the defendant of afair
trid. Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995). This deficiency is assessed by looking at the
totaity of the circumstances. I1d. Thereis dso a strong presumption the attorney's conduct fell within the
wide redlm of reasonable professona assistance, and thisreview is highly deferentid to the attorney. 1d.

4. The agppellant bears the burden of proving that a guilty pleaisinvoluntary, and it must be proven by a
preponderance of the evidence. House v. Sate, 754 So. 2d 1147 (1125) (Miss. 1999). When determining
whether aguilty pleawas voluntarily and intelligently entered, this Court will review the entire record. 1d. at
(1126).

5. "When reviewing alower court's denid of post-conviction relief this Court will not disturb the lower
court's factud findings unlessthey are found to be clearly erroneous.” Eldridge v. Sate, 764 So. 2d 515
(18) (Miss. Ct. App. 2000).

6. The Mississippi Supreme Court has held that "a post-conviction collaterd relief petition which meets
basc requirementsis sufficient to mandate an evidentiary hearing unless it ppears beyond a doubt that the
petitioner can prove no set of factsin support of his clam which would entitle him to relief.” Marshall v.
State, 680 So. 2d 794 (Miss. 1996). However, this does not mean that every time there are contradictory
affidavits a hearing will be held; the contested facts must be materia to require ahearing. Wright v. State,
577 So. 2d 387, 390 (Miss. 1991).

ANALYSIS

117. Before this Court addresses the issues Clay has raised in support of his motion for post-conviction
relief, it should be noted that section 99-39-23 (6) of the Mississippi Code, as anended, operates as a bar
in this case. This section States that an order dismissing or denying a petitioner's motion for post-conviction
relief isafind judgment, shall be conclusive unless reversed, and operates as abar to a second or
successive maotion. Miss. Code Ann.8 99-39-23 (6) (Rev. 2000). There are exceptions to this statutory bar
and they include (1) motions raising supervening insanity prior to the execution of a sentence of deeth, (2)
cases in which a prisoner can show a supervening decision of the Supreme Court of the State of Mississppi



or the United States which adversdly affects the petitioner's conviction, (3) casesin which the petitioner has
evidence, not reasonably discoverable at trid, which would have been conclusive a trid, causing a different
result, and (4) instances where the prisoner claims his sentence has expired or where his probation or parole
has been unlawfully revoked. Miss. Code Ann.8 99-39-23 (6) (Rev. 2000). In addition, the Mississippi
Supreme Court has held that when it is necessary to protect a fundamenta right, the procedura bar may be
excepted. Sneed v. State, 722 So. 2d 1255, 1257 (Miss. 1998). Since Clay has sought, and been denied,
post-conviction relief severd times, this statute would bar hisraisng such aclam here. The statutory
exceptions plainly do not apply to Clay's case, and we find none of Clay's fundamentd rights were
jeopardized in the lower court's denid of post-conviction relief. Procedura bar asde, we are satisfied Clay
would not be entitled to relief on the merits because he fails to prove he was denied effective assstance of
counsd, that his guilty plea was not made knowingly, voluntarily and intelligently, and thet the trid court
erred in dismissing Clay's petition without an evidentiary hearing.

1. WHETHER CLAY WASDENIED EFFECTIVE ASSISTANCE OF COUNSEL
DURING THE GUILTY PLEA PROCESS?

118. Clay raises thisissue in hopes of proving his atorney faled to explain to him the consequences of
pleading guilty. Clay claims he was confused as to how much of his sentence he would be required to spend
injall because of the eghty-five percent law which had just been passed by the legidature in 1995. After a
review of the transcript from Clay's plea hearing and sentencing hearing, this Court finds Clay's counsdl
performed well within the bounds of reasonable, effective counsd as required by Strickland.

19. As stated above, Clay must prove his counsdl's performance fails both prongs of the Strickland test to
prove the performance was ineffective. Hiter, 660 So. 2d at 965. To meet the first prong, Clay must prove
his counsdl's performance was deficient. 1d. He must dso overcome the strong presumption that counsel's
performance was reasonable. 1d. Clay falsto do this.

9110. Clay arguesthat his counsd misnformed him about how many years of his sentence he would have to
serve. Clay pled guilty in a plea agreement in which the prosecution recommended a twenty year sentence
for pleading guilty to one count of armed robbery. Clay dams his counsd and the judge told him he would
only have to serve ten of those twenty years, and it was not until he got to prison that he found out he would
have to serve dl twenty years. That issmply not true. Clay asked about the eighty-five percent rule, which
was under review by the supreme court at the time, because he wanted to know if this rule would gpply to
him or not. The judge told him he did not know if it would gpply because the supreme court had not yet
ruled on the issue. The judge dso told him he did not know how the parole board handles parole digibility,
but he did know Clay would have to serve at least ten years of his sentence. There isadifference in the
judge saying he knew Clay would have to serve at least ten years and saying that Clay would only haveto
sarveten years. Therecord is very clear. The judge made very sure Clay knew he would have to serve at
least ten years.

T11. Itisclear Clay understood he was accepting a plea agreement in which he would be sentenced for
twenty years. Clay was told he was pleading guilty to atwenty year sentence and the judge questioned him
quite extensively to make sure Clay knew what he was doing. The judge asked him if his atorney had
discussed with him what it meant to plead guilty, and Clay stated that he had and that he understood. The
judge asked if Clay went over his petition with his counsdl, and Clay stated he had. There was nothing
deficient about Clay's counsdl in this case. Clay's counsd did dl of the things reasonable counsal would do



in explaining to adlient what it meant to plead guilty and in seeing that Clay understood dl of this. Clay's
clams do not meet the firgt prong of the Strickland test, and for this reason Clay failsin his atempt to
prove ineffective assstance of counsdl. For this reason, we affirm.

2. WHETHER CLAY'SGUILTY PLEA WASMADE KNOWINGLY, VOLUNTARILY
AND INTELLIGENTLY?

7112. Inraisng thisissue, Clay makes the same argument that he did in daiming he received ineffective
assgtance of counsd. Clay claims he was confused about the amount of time he would have to serveif he
plead guilty to the charge againgt him, and for this reason his guilty pleawas not voluntarily and knowingly
given. Upon review of the record, we affirm the lower court's holding that Clay's guilty pleawas voluntarily
and knowingly entered.

113. Therecord in this case reved s that the judge went to greet lengths to insure Clay understood
everything he was doing by pleading guilty. The judge made sure Clay had been over his petition to enter a
pleawith his attorney, and that Clay's atorney had discussed with him al the things he was giving up. Clay
responded he had been over the petition with his attorney and that he understood. The judge then discussed
al of therights Clay was giving up by pleading guilty. Again, Clay responded he understood. No evidence
was put on by Clay of any coercion, but Clay did claim he was mided by the judge's statements about how
much time Clay would have to serve. When asked by Clay about the eighty-five percent issue, the judge
responded he did not know how much of the twenty year sentence Clay would have to serve. Thiswas
because the eighty-five percent issue was being reviewed by the Mississippi Supreme Court, and therefore
there was no way for the judge to know. The judge knew that Clay would have to serve at the least ten
years of his sentence. The judge made it clear to Clay that he was pleading guilty to a crimein which he
would be sentenced to serve twenty years. There was no deception here. The judge in this case made quite
sure Clay understood what he was doing by pleading guilty, and that is what the preponderance of the
evidence provesin this case. Therefore, this Court finds Clay's guilty pleawas knowingly and voluntarily
entered, and for this reason we affirm.

3. WHETHER THE TRIAL COURT ERRED IN DISMISSING CLAY'SPETITION FOR
POST-CONVICTION RELIEF WITHOUT AN EVIDENTIARY HEARING?

114. In raising this issue for gpped, Clay dates he raised two issues in his post-conviction petition:
ineffective assstance of counsd and the voluntariness of his guilty plea. As saed earlier, Clay falsin
proving both of these contentions. As stated above, "[a] post-conviction collaterd rdief petition which
meets basic requirements is sufficient to mandate an evidentiary hearing unlessiit appears beyond a doulbt
that the petitioner can prove no set of factsin support of his clam which would entitle him to reief.”
Marshall, 680 So. 2d a 794. We do not think Clay can prove a set of facts which would entitle him to
relief usng these two clams. As stated in the earlier issues, Clay fallsto prove ineffective assstance of
counsd and dso fallsto prove his guilty pleawas involuntarily given. Therefore, there was no error in the
triad court's denid of an evidentiary hearing. In addition, "[w]hen reviewing alower court's denid of post-
conviction relief this Court will not disturb the lower court's factud findings unless they are found to be
clearly erroneous’. Eldridge, 764 So. 2d at (18). The findings of the trial court were not erroneous, they
were soundly supported by the record. For these reasons, this Court affirms the lower court's denia of
post-conviction relief.

115. THE JUDGMENT OF THE CIRCUIT COURT OF LOWNDES COUNTY DENYING



POST-CONVICTION RELIEF ISAFFIRMED. COSTS OF THISAPPEAL ARE ASSESSED
TO LOWNDES COUNTY.

McMILLIN, C.J.,KING AND SOUTHWICK, P.JJ., PAYNE, THOMAS, LEE, IRVING,
MYERSAND CHANDLER, JJ., CONCUR.



