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IRVING, J., FOR THE COURT:

1. Charles Griffis pleaded guilty in the Circuit Court of Choctaw County to possession of cocaine with
intent to ditribute. He was sentenced to aterm of ten years imprisonment and to placement in the house
arrest program with five years supervised probation upon completion of the house arrest program or
completion of the prison sentence if he did not successfully complete the house arrest program.

2. Subsequently to pleading guilty, Griffis filed a petition for post-conviction rdlief aleging that he received
ineffective assstance of counsel and that his pleawas not given voluntarily. Thetrid judge denied the
petition without an evidentiary hearing, finding that "it is manifest thet the defendant is not entitled to any
relief.” Griffis has gppealed and aleges that the trid court erred in denying the petition without an evidentiary
hearing.

FACTS

3. Griffiss pro se petition for post-conviction relief aleged that the assistance of counsd received by him
was ineffective for the following reasons: (1) his court-gppointed counsd spoke with him only two times and
did not discuss the plea offer with him, opting instead to dlow his secretary to do the discussion, (2) his



counsd told him that Griffis could not use awitness that Griffis had identified, (3) his counsd told him to
take the pleaand tell the judge that Griffis did do the crime and was making the plea voluntarily, and (4) his
counsd falled to discuss the minimum and maximum sentence with him before the plea. Griffis contended in
the petition that his pleawas involuntary because () he had been told that an dibi witness could not testify
to prove Griffiss innocence, (b) he was told that he would be given thirty yearsif he did not accept the plea
agreement, (¢) he has alimited educationd background, having completed only the third grade, and (d) he
was on medication at the time the pleawas entered and did not fully understand what he was doing but felt
he did not have a choice. He said he was taking medication for his heart, nerves, pain and hypertension.

DISCUSSION OF THE ISSUES
|. I neffective Assistance of Counsel

4. In order for Griffisto prevall on hisclam of ineffective assistance of counsdl, he must meet the standard
st forthin Srickland v. Washington, 466 U.S. 668, 687 (1984):

A convicted defendant’s claim that counsel’'s assistance was so defective as to require reversa of
conviction or death sentence has two components. Firs, the defendant must show that counsdl's
performance was deficient. This requires showing that counsal made errors so serious that counsel
was not functioning as the ‘counsd’ guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance prejudiced the defense. This requires showing
that counsd's errors were so serious as to deprive the defendant of afar trid, atria whose result is
reliable.

5. "The benchmark for judging any clam of ineffectiveness must be whether counsdl’s conduct so
undermined the proper functioning of the adversarid process that the tria cannot be relied on as having
produced ajust result.” Strickland, 466 U.S. at 686. "The proper standard for attorney performance is that
of reasonably effective assstance.” 1d. at 687. "A guilty plea cannot be attacked as based on inadequate
lega advice unless counsd was not ‘a reasonably competent attorney’ and the advice was not ‘within the
range of competence demanded of attorneysin crimina cases™ 1d. "Judicia scrutiny of counsdl's
performance must be highly deferentid.” 1d. a 689. "Because of the difficulties inherent in making the
evauation, a court must indulge a strong presumption that counsd's conduct fals within the wide range of
reasonable professona assistance; that is, the defendant must overcome the presumption that, under the
circumstances, the chalenged action 'might be considered sound trid strategy.™ Id. at 690.

6. When the Strickland standard is applied to the facts of this case, it isimmediately obvious that Griffiss
clam must fall. Firgt, the record provided us does not contain a copy of the "Petition to Enter Guilty Plea’
nor atranscript of the plea hearing. It is the respongbility of the gppellant to insure the availability of an
gppellate record sufficient to support hisclams. Smith v. State, 572 So. 2d 847, 849 (Miss. 1990).
However, because of the severity of the claim, we have, on our own mation, had the record supplemented
with copies of the "Petition to Enter Guilty Pled' aswell asthe transcript of the plea hearing.

117. Our perusal of the transcript of the plea hearing does not reved that the tria judge advised Griffis of the
maximum and minimum sentence Griffis could receive. It does show, however, that the trid judge
conducted multiple plea hearings & the same time and that Griffis, along with the other defendants,
answered, "Yes, sr" to the following questions propounded by the court:



Now, have you had explained to you and do you understand the maximum and the minimum
sentence, that isthe most and the least sentence that you can get for this crime that you're offering the
pleaof guilty to?

* % % %

Are each of then [s¢] tdling methat you fed like you know and understand your legd and
condiitutiond rights that you are waiving or giving up if the Court accepts your plea of guilty? Are you
telling me that you know and understand the maximum and minimum sentences that you could receive;
and do you understand the significance of the Habitua Offender's Act? Are you telling me that?

118. Our examination of the "Petition to Enter Guilty Plea" showsthat it was sgned by Griffis and that the
charge was "sdle of cocaine, reduced to possession of intent.” In the petition, Griffis makes the following
representations.

5. (¢) | understand that | may plead "not guilty" and may persst in that plea and thet (a) the
Condtitution guarantees me the right to a speedy and public trid by jury, (b) the right to see, hear and
cross examine [9c] dl witnesses cdlled to tedtify, (C) the right to use the power and processes of
the Court to compel the production of evidence including the attendance of any witnessesin
my favor.

7. At thistime | am not under the influence of drugs or alcohol nor suffering from any mental
disease.

8. | offer my plea of guilty freely and voluntarily and of my own accord and with full
understanding of all matters set forth in the indictment here and in this Petition, and this plea
iswith the advice and consent of my lawyer.

9. My lawyer has informed me as to the maximum and minimum punishment which the law
provides for the offense charged in the indictment. The maximum punishment which the Court
may impose for this crime that | am charged with is 30 years and $1,000,000 fine. The
minimum punishment is -0- years imprisonment.

(emphasis added).

9. Thetrid judge's ruling was succinct and does not give us any ingght as to the basis for the judge's
decison. As stated, the trid judge, in denying Griffiss petition, said, "it is manifest that the defendant is not
entitled to any rdief." We do not know whether the judge reviewed or smply remembered Griffiss "Petition
to Enter Guilty Plea." When we requested supplementation of the record, we learned that the testimony
adduced at the plea hearing had not been transcribed. It was, however, transcribed at our request.

120. The State urges us to affirm the decision of the tria court because Griffis failed to present uswith a
record to substantiate his contentions. Inasmuch as we have supplemented the record, we decline the
Satesinvitation and look & the merits of Griffiss clams.

T11. "When reviewing alower court's decison to deny a petition for post-conviction relief, [the appellate
court] will not disturb the trid court's factud findings unless they are found to be clearly erroneous™” Brown
v. State, 731 So. 2d 595 (6) (Miss. 1999). The problem hereisthe trid judge made no factua findings.



Neverthdess, we will look at the record as supplemented to determine if the trid judge's ultimate finding
that "it is manifest that [Griffig] is not entitled to any reief” is supported by the record.

112. A casefactudly Smilar to oursisWilson v. State, 577 So. 2d 394 (Miss. 1991). The factsin Wilson,
were these!

The petition [Petition to Enter Plea of Guilty] indicated that Wilson had been advised by his attorney
of the nature of the charges againgt him and had been told what the minimum and maximum sentence
would be for aplea of guilty. Wilson's handwritten additions to the petition indicated that he knew the
recommended sentence would be ten years for the aggravated assault charge and five yearsfor the
armed robbery charge which sentences would be served consecutively.

The petition further stated that Wilson was satisfied with the advice he had received from his attorney
and that no one had promised him alighter sentence or any form of leniency other than the ten years
and five years.

Included with the petition was a Certificate of Attorney. Init, Wilson's attorney indicated that he fully
explaned to Wilson the dlegations contained in the indictment and the minimum and maximum
pendties for each count. He was satisfied that Wilson understood the nature of the charges and the
effect of the guilty pless.

* k% % %

In hisMotion for Post-Conviction Relief, Wilson contended that he was denied effective ass stance of
counsd and that, as aresult, his guilty pleawas not entered voluntarily. The errors his counsel
dlegedly made indude the following:

1) His counsd advised him that if he pled guilty to armed robbery, earned time would be applicable to
that sentence;

2) His counsd failed to advise him of the dements of the charges;

3) His counsd failed to inform him of the maximum and minimum sentences which could be gpplicable
to the charges;

4) His counsd failed to object to the indictment because of the ambiguity and vaguenessin the charge;
and

5) his counsd failed to inform him of the nature and consequences of a plea of guilty to the multi-count
indictment.

Wilson, 577 So. 2d at 394-95.

113. The record in Wilson contained only the "Petition to Enter Guilty Plea” The plea proceeding had not
been transcribed and was not a part of the appdllate record. 1d. at 397. Because of this inadequacy, the
Wilson court said it was "impossible to make a determination of whether Wilson redlly understood the
nature of hisguilty plea” Id. Quating from Garlotte v. State, 530 So. 2d 693, 694 (Miss. 1988), the
Wilson court advised:



We have commended the practice of ajudge who files atranscript of the guilty pless proceedings
within days after that proceedings takes place. "This transcript is then available when a post-
conviction motion of this nature isfiled, alowing for immediate review and rgpid dispostion of the
motion without the expenditure of county funds for trangporting the petitioner from Parchman for a
hearing."

Wilson, 577 So. 2d at 397.

1114. The Wilson court went on to hold that the dlegations contained in Wilson's post-conviction relief
motion warranted a hearing and that because the plea hearing was not transcribed the court could not make
a determination as to whether the pleawas voluntary or whether Wilson's counsd provided ineffective
assistance of counsd. 1d. at 398. The case was remanded for an evidentiary hearing.

115. "A pleaisvoluntary if the defendant knows what the dements are in the charge againgt him, including
an understanding of the charge and its relation to him, the effect of the plea, and the possible sentence.”
Taylor v. Sate 682 So. 2d 359, 362 (Miss. 1996) (quoting Schmitt v. State, 560 So. 2d 148, 153
(Miss. 1990)).

Thetrid judge must explain to the defendant the charges againgt him, the possible sentences for those
charges, and the consequences of entering a plea of guilty. In order to ensure that guilty pless are
knowingly, intdligently, and voluntarily mede, the trid judge should make such an explanation prior to
accepting any such plea from the defendant.

Taylor, 682 So. at 364.

116. "A post-conviction collaterd relief petition which meets basic pleading requirements is sufficient to
mandate an evidentiary hearing unless it gppears beyond a doubt that the plaintiff can prove no st of facts
in support of hisclam which would entitle him to rdief.” Turner v. State, 590 So. 2d 871, 874 (Miss.
1991). Thus, we look to seeif Griffiss petition meets the basic pleading requirements and if so, whether,
based on the pleadings, it appears beyond a doubt that Griffis can prove no set of factsin support of his
cams.

117. We firgt note that Griffiss petition fails to satisfy the basic pleading requirementsin thet it does not
contain the requidite affidavits of witnhesses and copies of documents or records which are required by
Mississippi Code Annotated Section 99-39-9 (Rev. 2000). Also, the petition does not set forth in detall
any facts from which thetria court could have determined if good cause existed to excuse Griffissfailure to
comply with the stated code section. Therefore, it would be entirely proper to conclude, based on the
pronouncement in Turner, that this omisson defegts Griffiss dam of entitlement to an evidentiary hearing.
In his gppdllate brief, Griffis says he was not aware of the statutory requirement that his petition be
accompanied by affidavits of witnesses and that he was endeavoring to locate a witness that would support
his clam. Griffissignorance of the law is no excuse for hisfalure to comply with the pleading requirements.
Notwithstanding Griffiss failure to meet the procedurad pleading requirements, we have dected to look
further at the dlaims made by him.

118. Griffisdamsthet his counsd failed to discuss the maximum and minimum sentences with him. In Ward
v. State, 708 So. 2d 11 (122) (Miss. 1998) (citing Nelson v. State, 626 So. 2d 121, 127 (Miss. 1993),
our supreme court held that "an allegation that counsdl for a defendant failed to advise him of the range of



punishment to which he was subjected gives rise to a question of fact about the attorney's congtitutiond
proficiency that is to be determined in the trid court." The Ward court dso held:

Even though the trid court asked Ward, who responded affirmatively, if he had been advised of the
maximum and minimum sentences that he could receive for each of the offenses, the record,
nevertheless, is devoid of any indication that Ward actually knew what those exact terms were.
In addition, the trid court never told Ward what sentences he could possibly receive, nor does his
petition to enter the guilty plea mention a range of punishment.

Id. a (127) (emphasis added).

119. Griffiss daim that his counsd did not discuss the maximum and minimum sentences with him is not
refuted in the record. Further, as stated, the transcript of the plea hearing reveds that the trid court dso
failed to inform Griffis of the minimum and maximum sentences he could receive. However, the "Petition to
Enter Guilty Plea," which Griffis 9gned, contains a satement of the minimum and maximum sentences for the
charge to which Griffis pled. Also, thetrid court did ask Griffisif he understood the minimum and
maximums sentences for the charge to which he was pleading. Griffis answered in the affirmative. Although
thetria court should have specificaly advised Griffis of the minimum and maximum sentences he could
receive, we conclude that, snce the "Petition to Enter Guilty Pled’ contains that information and Griffistold
thetrid court that he understood it, these facts sufficiently distinguish this case from Ward so as not to
requirereversd. In Ward, the defendant answered in the affirmative when asked if he had been advised of
the minimum and maximum sentences he could receive. Here, Griffis was asked if he understood the
minimum and maximum sentences. There is a huge difference between "being smply advised” and
"understanding that of which you have been advised.”

[1. Involuntariness of the Plea

120. As stated, Griffis contends that his plea was involuntary because (a) he had been told that an dibi
witness could not testify to prove Griffiss innocence, (b) he wastold that he would be given thirty years if
he did not accept the plea agreement, (¢) he has alimited educational background, having completed only
the third grade, (d) he was on medication at the time the plea was entered and did not fully understand what
he was doing but felt he did not have achoice. All of these adlegations, except item (C) are contradicted in
tota by the recitas contained in the "Ptition to Enter Guilty Pled’ as wdl as by the plea hearing colloquy.
While the "Petition to Enter a Guilty Pledl’ does not contradiict the dlegation Griffis madein his PCR petition
regarding having a limited educationa background, it does contradict Griffiss alegation as to the number of
grades completed in school. In the plea petition, Griffis said he completed eight grades of schooling and
could read and write. Therefore, we conclude that there is no merit to thisissue.

121. While we are not sending this case back to the trid judge to make specific findings, with citation to the
appropriate record, to support his summary finding that "it is manifest that the defendant is not entitled to
any relief," we do take this opportunity to admonish our tria judgesto grictly adhere to the mandates set
forth by our supreme court to advise crimind defendants -- on the record -- of the maximum and minimum
sentences for the crime to which aguilty pleais being entered and to have the record of the proceedings
transcribed immediately. When thisis done, what is manifest to thetrid judge in rgjecting a PCR mation will
as0 be manifest to the appellate judge who has to review the gppropriateness of that regection.

122. THE JUDGMENT OF THE CIRCUIT COURT OF CHICKASAW COUNTY DENYING



POST-CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO CHICKASAW COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR.



