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EN BANC.
LEE, J, FOR THE COURT:

1. Thisisan gpped from the Circuit Court of Coahoma County which granted the appellees, Essex
Johnson and Missssppi Vdley Gas Company, a summary judgment in alawsuit brought againgt them by
the appdlant herein, Laura A. Whitehead. The basis for the lawsuit was for injuries incurred by Whitehead
asaresult of an automobile collison with Johnson, an employee of Missssppi Vdley Gas Company.
Johnson and Missssppi Valey Gas Company filed their motion for summary judgment based on arelease
signed by Whitehead. Whitehead argued that the release was for property damage only and not for her
persond injuries. Johnson and Missssippi Valey Gas Company argue that the release was clear and
unambiguous and summary judgment was proper. Fedling aggrieved with the trid courts decision, the
appellant perfected her apped assarting the tria court committed error in granting summary judgment when
amateria issue of fact existed asto whether or not the release was void because it was procured by fraud,
afailure of consderation, or that the consideration, if any, was grosdy inadequate.

FACTS

2. This case arises from a motor vehicle collison that occurred on July 31, 1995, in Clarksdale,
Missssippi, when atractor driven by Johnson rear-ended an automobile being driven by Whitehead. At the
time of the callison, Johnson was employed by Missssippi Valey Gas Company and was acting in the



course and scope of his employment. As aresult of the collision, Whitehead asserts she incurred damage to
her automobile and injuries to hersdf. Whitehead received an estimate of damages to her automobile from
the Hilltop Body Shop in Memphis, Tennessee, in the amount of $3983.99. Whitehead chose not to have
an attorney represent her, but rather communicated with Missssppi Vadley Gas Company hersdf. She
submitted the estimate to Barbara Grant, the clams agent for Mississppi Valey Gas Company. Whitehead
recelved medicd trestment for her injuries during the month of August 1995, following the collison,
including five physica therapy trestments in addition to other direct medicd care, aswdl as emergency
room treatment. She stated that as aresult of the wreck she aso had broken teeth and neck pain.
Whitehead stated that Grant agreed to pay for her property damage and when questioned by Whitehead
was assured that the release Grant asked her to sign was only for property damage and not her personal
injuries. Thereafter, on August 30, 1995, Grant had Missssippi Valey Gas Company issue a check to
Whitehead in the amount of $3983.99, the exact amount of the cost of repair of Whitehead's vehicle.
Whitehead then issued her persond check in the amount of $3983.99 payable to Hilltop Body Shop.

113. In December of 1996, Whitehead sought more medical treatment for her neck and accordingly
informed Grant who requested that Whitehead get a letter from her treating physician stating that her
medical treatment was related to the accident. Dr. Karen Harper wrote a letter to Grant on February 13,
1997, stating that the trestment Whitehead was recelving was related to the accident. In a March 14, 1997
letter to Whitehead, Grant included payment for Whitehead's insurance co-payment for medica trestment.
According to Whitehead, no discussion had ever taken place wherein Grant had disavowed any liability for
Whitehead's medical treatment by asserting the release or otherwise. Whitehead was il not represented
by an attorney.

4. On April 28, 1998, Whitehead filed a complaint against the appellees seeking damages for her persond
injuries. On May 29, 1998, the appelleesfiled their answer and among other defenses, pled accord and
satisfaction and that Whitehead was estopped from asserting the claims set forth in her complaint inasmuch
as she had sgned afull, find and complete rlease for dl damages and injuries both property and persond.
Theredfter, the appeleesfiled their motion for summary judgment attaching a copy of the release Whiteheed
had sgned and Whitehead filed her affidavit in oppostion thereto. On January 31, 2000, the trid judge
granted the appellees motion for summary judgment, bringing about this gpped.

| SSUE
5. The appdlant raises the following issue for our review which we cite verbatim from her brief:

|.DID THE TRIAL COURT ERROR [sic] IN GRANTING SUMMARY JUDGMENT
WHEN A MATERIAL OF [sic] ISSUE OF FACT EXISTED ASTO WHETHER OR NOT
THE RELEASE WASVOID BECAUSE IT WASPROCURED BY FRAUD, A FAILURE
OF CONSIDERATION, OR THAT THE CONSIDERATION, IF ANY WASGROSSLY
INADEQUATE.

DISCUSSION
6. Our standard of reviewing atrid court's grant of summary judgment isthis:

The standard for reviewing the granting or the denying of summary judgment is the same standard asis
employed by thetrid court under Rule 56(c). This Court conducts de novo review of orders granting



or denying summary judgment and looks at dl the evidentiary matters before it-admissonsin
pleadings, answers to interrogatories, depostions, affidavits, etc. The evidence must be viewed in the
light most favorable to the party againgt whom the motion has been made. The burden of showing that
no genuine issue of materid fact exigs lies with the moving party, and we give the benefit of every
reasonable doubt to the party against whom summary judgment is sought. We do no try issues.
Rather, we only determine whether there are issues to be tried. Furthermore, it iswell-settled that
motions for summary judgment are to be viewed with a skepticd eye, and if atria court should e, it
is better to err on the sde of denying the motion. The foca point of our de novo review is on materia
facts. In defining a"materid” fact in the context of summary judgments, the Missssppi Supreme
Court has stated that "[t]he presence of fact issuesin the record does not per se entitle a party to
avoid summary judgment. The court must be convinced thet the factual issue is a materia one, one
that mattersin an outcome determinative sense.”

Roebuck v. McDade, 760 So. 2d 12 (19) (Miss. Ct. App. 1999)(citations omitted).

7. Whitehead argues that summary judgment should not have been granted in that a materid issue of fact
remains as to whether or not the release was void because it was procured through fraud, was void for lack
of consderation or was void for grossy inadequate consideration.

118. The appdlees argue that the terms of the release are clear and unambiguous and interpretation of an
unambiguous contract is purely alegd question and therefore properly addressed by summary judgment.
They further argue that Whitehead's dlegations of fraud and/or misrepresentation are insufficient to cregte a
genuine issue of materid fact.

9. In granting the appellees motion for summary judgment the trid court found that "the plaintiff merely
throws facts at the Court accompanying them with little argument and no authority in opposition to the
defendants motion." (emphasisin origind). The court cited Holland v. Sate, 705 So. 2d 307, 311[sic]
(Miss. 1997) for the proposition that "assertions of error without support from 'reasons and authorities are
barred from consderation.” In acrimina case, such as Holland, the party bringing an apped is required to
support each dlegation of error by the tria court with case law or other authority. This standard has no
application to a party opposing amotion for summary judgment. As previoudy stated, the burden is on the
moving party to show that no issue of materid fact exists. Roebuck, 760 So. 2d at (19).

110. The lower court was further under the misapprehension that a question of materid fact would exist
only if the subject release was unclear and ambiguous, citing Ellis v. Powe, 645 So. 2d 947 (Miss. 1994)
and Willisv. Mississippi Farm Bureau, 481 So. 2d 256, 258 (Miss. 1985). In Willis, the court found that
there was no dispute in the facts concerning interpretation of an automobile ligbility policy and that summary
judgment was proper. In Ellis, the court found that the lower court erred in granting summary judgment
where there was a dispute whether the defendant had notice of the insurance company's claim prior to
settlement and execution of arelease with the company's insured. The court stated:

Where doubt exigts as to whether there is a genuine issue of materid fact, the tria judge should err on
the 9de of denying the motion and permitting afull trid on the merits. Where the record isincomplete
regarding any materia fact, the summary judgment motion should generaly be denied.

Ellis, 645 So. 2d at 950, (citing American Legion Ladnier Post 42, Inc. v. City of Ocean Sorings, 562
0. 2d 103, 106 (Miss. 1990)). Neither of the cases cited by the court supports the court's argument that



summary judgment was appropriate in the present case. The court based its decision solely on the failure of
Whitehead to produce evidence or argument to challenge the release as unclear or ambiguous. In doing so,
the court based its decision on an incorrect legal standard.

T11. InWillisv. Marlar, 458 So. 2d 722, 724 (Miss. 1984), the Mississippi Supreme Court held that the
issue of whether arelease was void because of "an absence of good faith and full understanding of legd
rights [and the] nature and effect of instrument was misrepresented” was a question of fact for ajury. See
Samplesv. Hall of Mississippi, Inc., 673 F. Supp. 1413, 1417 (N.D. Miss.1987)(summary judgment
denied where plaintiffs aleged that release agreements were not explained to them before signing and that
they were told they would not receive severance pay unless they sgned the agreements). See also Garner
v. Hickman, 733 So. 2d 191, 196 (Miss. 1999)("The circumstances are such that ajury should have been
alowed to consider whether the so-called rel ease was void because of an absence of good faith and a full
understanding of legd rights, misrepresentation of the nature and effect of the document or lack of adequate
congderation.”); Smith v. Sheed, 638 So. 2d 1252 (Miss. 1994)(summary judgment improperly entered
on the issue of the voluntariness of the plaintiff's release); Alexander v. Myers, 219 So. 2d 160 (Miss.
1969); City of Meridian v. Godwin, 185 So. 2d 433 (Miss. 1966)(ajury question presented when
employee with fourth grade education signed release that was not explained to him); Tate v. Robinson, 223
Miss. 461, 78 So. 2d 461 (1955); Hackler v. Natchez & S. Ry. Co., 157 Miss. 432, 128 So. 325 (1930)
; Davisv. Elzey, 126 Miss. 789, 88 So. 630, affirmed on suggestion of error 126 Miss. 789, 88 So. 666
(1921) (where arelease and settlement is pleaded in bar of action for persond injury, and the evidenceisin
conflict, asto his capacity to make an agreement, the question isfor the jury, and its decison is binding).

112. InWillis v. Marlar, the supreme court reversed the grant of a directed verdict by the trid court and
held that ajury question was presented as to the validity of arelease and whether or not the release was
void because of an absence of good faith and full understanding of legd rights, whether or not the nature
and effect of the instrument was misrepresented or whether there was afailure of consderation or at least
grossly inadequate condderation for execution of the ingtrument. Willis, 458 So. 2d at 724. In that case, the
parties were involved in a motor vehicle accident. The Willis vehicle was damaged beyond repair and Mrs.
Willis complained of neck pain and was treated at aloca hospital and released. 1d. at 723.

113. Mrs. Marlar's insurance company delivered a check for $6500 representing the property damage
payable to Mrs. Willis and Ford Motor Credit Company. Later, Mrs. Willis signed a release but was
assured by State Farm that her medical bills would be paid. 1d. State Farm refused to pay medical bills later
incurred and cited the release. The release wasin the amount of $6, 924, of which $6500 went to Ford
Motor Credit. Id. at 724. At trid, Mrs. Marlar's motion for a directed verdict was granted. The supreme
court reversed and stated that a jury question had been created as to whether or not the release was void.
Id.

114. In Alexander v. Myers, the supreme court upheld a jury award of $10,000. It found that the release
obtained from the injured party, who had little more than a sixth grade education, and his 19-year-old wife,
was procured through fraud. Alexander, 219 So. 2d at 160-63. Alexander was paid $125 to sign the
release. The court held that the inadequacy of the amount paid to the appellee did not per se condtitute
fraud but "was a factor to be considered by the jury in determining whether or not the appellee was
deceived and whether the gppellee was satisfied in receiving only $125 in full and complete settlement of dl
hisinjuries, expenses, disability, pain and suffering.” 1d. a 161. The court found that a clear cut issue of fact
as to fraud and misrepresentation was presented by Alexander concerning the procurement of the release.



Id. at 162.

115. In Tate v. Robinson, the supreme court reversed the granting of summary judgment in favor of the
defendant who pled arelease and held that afactua question existed as to the circumstances of procuring
therelease. Tate, 78 So. 2d a 463. Mrs. Tate was injured in a motor vehicle accident as aresult of the
negligence of her son-in-law and two daughters. 1d. at 461. Mrs. Tate was assured by the insurance agent
who procured the release that she was releasing only her son-in-law and not her two daughters. 1d. at 462.
When she later sued her daughters, she found out that the release aso covered them. The tria court granted
summary judgment based on the release. The supreme court held that summary judgment should not have
been granted and that the issue of whether or not the release should be voided should be presented to a
jury. 1d. at 463.

1116. In other cases argued by the gppellees, the court upheld the gpplication of releases in cases where
fraud or misrepresentation was not an issue. In Houser v. Brent Towing Company, Inc., 610 So. 2d 363
(Miss. 1992), the supreme court affirmed the granting of summary judgment based on awritten release.
Houser was injured while employed by Brent Towing and executed a release for $160,000 in settlement of
hiscdam. Id. a 363-64. He subsequently sued Brent Towing for an unpaid medicd bill, arguing that despite
the language of the written release that it was the intent of the parties that Brent Towing would pay dl
medical expensesincurred prior to the payment of the settlement funds. Id.

117. In Smith v. First Federal Savings & Loan Association of Grenada, 460 So. 2d 786, 786-87
(Miss. 1984), the supreme court affirmed a grant of summary judgment on a counterclaim, finding that a
release of a debtor from abusiness loan did not extend to three unrelated persond |oans with respect to
which the rel ease agreement was silent.

1118. In McCorkle v. Hughes, 244 So. 2d 386 (Miss. 1971), Pearson v. Weaver, 252 Miss. 724, 173
So. 2d 666 (1965), and Pearce v. Pierce, 214 Miss. 344, 58 So. 2d 824 (1952) the supreme court
upheld verdicts for the defendants based on releases executed by the plaintiffs. In each case therewasa
bench trid and the plaintiffs were alowed to fully develop their arguments concerning the circumstances
surrounding the execution of the releases. In Pear son, the court, quoting from Fornea v. Goodyear Yellow
Pine Co., 181 Miss. 50, 65-66, 178 So. 914, 918 (1938), stated:

While the law recognizes that there is no method known to the law by which to make people prudent,
and that experience shows that people often imprudently make contracts, including the sgning of
releases, yet every person must presume to know the law, and in the absence of some
misrepresentation or illega concealment of facts, the person must abide by the consequences of his
contracts and actions.

In the light of the fact that people are not prudent, and may at times be unjudtifiably imposed upon, this
court has been liberd in reviewing the transactions where one party might have the advantage over
another party in experience, knowledge, and wisdom; but in the absence of fraud, decet, or fiduciary
relaions of some kind, the court cannot relieve a person from the consequence of his acts merely
becauise he has not acted prudently or diligently about his contracts or other matters.

119. In Service Fire Ins. Co. of N.Y. v. Reed, 220 Miss. 794, 72 So. 2d 197 (1954), the plaintiff argued
that he was coerced into Sgning arelease under threat of crimina prosecution. In agreeing with his
argument, the supreme court "recognized that there were circumstances in which a person could be coerced



into signing arelease and that in such cases, releases obtained under said circumstances could be avoided.”
Smith, 638 So. 2d at 1261. The court in Reed looked to threat of crimind prosecution if the release was
not sgned, the fact that Reed was not represented by counsdl when he signed, the superior bargaining
position of the insurance company, and Reed's lack of education. Id.

120. What al the cases make clear isthat where there are allegations made as to the vaidity of arelease
due to fraud, misrepresentation, adhesion or other inequities then the case properly goesto thejury or fact
finder. Asstated in Smith v. Sneed, "[s]uch an approach is consstent with other decisions of this Court
wherein the Court has held that, relating to releases, issues of good faith, voluntariness, and duress were
questions properly submitted to ajury.” Id., dtingWillisv. Marlar; City of Meridian v. Godwin; Davis
v. Elzey. The court went on to say:

The rationale for these cases was explained by this Court in Kansas City, M. & B. Ry. Co. v. Chiles,
86 Miss. 361, 38 So0. 498(1905). In Chiles, an employee of the railroad wasinjured by its aleged
negligence. Although he had sgned ardease, the injured employee sued and won. The railroad
gppealed, arguing that it should have been granted a directed verdict in view of the rlease. In holding
that the lower court properly submitted the question of whether the defendant obtained the rdleasein
good faith with afull understanding on the part of the plaintiff of hislegd rightsto the jury, the Court
stated:

No release of this nature shdl be upheld if any eement of fraud, decait, oppresson or unconscionable
advantage is connected with the transaction. In passing on the vaidity of such release, when assailed,
al surrounding circumstances should be fully developed, and the relative attitudes of the contracting
parties clearly shown. So that the jury, in the clear light of the whole truth, may rightly decide which
gory bears the impress of verity.

Smith, 638 So. 2d at 1261-62, quoting Chiles, 86 Miss. at 366, 38 So. at 501.

121. The granting of summary judgment by the tria court was error in that factua questions existed asto the
circumstances of the procurement of the release. Whitehead by affidavit stated that she was advised by
Mrs. Grant that the release was for property damage only and did not release any persond injury claims.
Looking at the evidence presented in alight most favorable to Whitehead we cannot say that there are no
materia issues of fact. A materia issue exists as to whether or not the release was procured by fraud or
misrepresentation. Contrary to the assertions of the appellees and the lower court, Whitehead was not
required to prove her case, only to show that there were issues which needed to be tried.

122. Because the court gpplied erroneous lega standards and in shifting the burden to the nonmoving party
on motion for summary judgment, this case should be reversed and remanded for atria on the merits.

123. THE JUDGMENT OF THE CIRCUIT COURT OF COAHOMA COUNTY GRANTING
SUMMARY JUDGMENT ISREVERSED AND REMANDED FOR A TRIAL ON THE
MERITS ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEES.

KING, P.J., PAYNE, BRIDGES, THOMAS, IRVING, MYERS AND CHANDLER, JJ.,
CONCUR. MCMILLIN, CJ.,DISSENTSWITH A SEPARATE WRITTEN OPINION
JOINED BY SOUTHWICK, P.J.

McMILLIN, C.J.,, DISSENTING:



124. | dissent. The appellees, Johnson and Missssppi Valey Gas, affirmatively aleged that Whitehead had,
for avauable congderation, executed arelease of any clams"growing out of any and al known and
unknown, foreseen and unforeseen bodily and personal injuries and property damages' occasioned by the
vehicular accident. Whitehead admits that she executed the release that, on its face, was declared to be a
"compromise of a doubtful and disputed claim . . . ." That release is an absolute bar to this action.

1125. Whitehead seeks to avoid the consequences of the release by dleging that "she was given ardease to
sign with the explanation that it was to take care of the property damage only . . . ." Shefollows that factud
alegation with a charge that "the Release was procured by fraud and/or misrepresentation. . . ."

126. Asthetrid court stated in its ruling, a charge of fraud may not be advanced by such conclusory
pleadings. Rather, the Missssppi Rules of Civil Procedure require that "the circumstances congtituting fraud
... shdl be gtated with particularity.” M.R.C.P. 9(b). The only evidence supporting a claim that Whitehead
was fraudulently induced into Sgning the rlease is her own affidavit, which aleges thet, at some unspecified
time, "Mrs. Grant assured me on the telephone that the release was for the property damage only, and not
for my persond injuries” Whitehead follows that with an alegation that "[on] August 30, 1995, | was given
ardease to Sgn with the explanation that it was to take care of the property damage only . . . and that it
was customary to sign such arelease.”

127. Thereis no assertion that Whitehead was tricked into not reading the release before she signed it or
was otherwise prevented from doing so. It is one of the fundamentd precepts of the law in this State that
one may not avoid the consequences of entering into awritten contract by the smple act of denying having
read the ingrument. Godfrey, et al. v. Huntington Lumber, 584 So. 2d 1254, 1257 (Miss. 1991);
Alliance Trust Co. v. Armstrong, 185 Miss. 148, 186 So. 633, 635 (1939). It is likewise a basic tenet of
the law of fraud that any reliance on an aleged fraudulent statement must be reasonable or judtifiable. Allen
v. Mac Tools, 671 So. 2d 636, 643 (Miss. 1996); Fornea v. Goodyear Yellow Pine Co., 181 Miss. 50,
178 So. 914, 918 (1938). The law asto reliance is the same for a claim based on negligent
misrepresentation. Berkline Corp. v. Bank of Mississippi, 453 So. 2d 699, 702 (Miss. 1984).

1128. In this case, the language of the rdlease was clear. A cursory reading of the instrument would have fully
informed Whitehead of its contents and its purpose. Any rdiance by Whitehead upon telephonic
representations that the release meant something other than what it plainly stated on its face would be
patently unreasonable and, thus, not ground to set aside the duly-executed release based on an alegation of
fraud or misrepresentation. Asthe Missssppi Supreme Court said in the Huntington Lumber case:

Findly, aperson is under an obligation to read a contract before Sgning it, and will not as a generd
rule be heard to complain of an ora misrepresentation the error of which would have been disclosed
by reading the contract.

Godfrey, et al. v. Huntington Lumber, 584 So. 2d at 1257. There is nothing in Whitehead's material
opposing summary judgment that would suggest any basis to take this case out of the "generd rul€’
announced in Huntington Lumber. The rule bars Whitehead's attempt to avoid the consequences of the
duly-executed release even if the underlying facts are conceded to be exactly as she contends. In that
circumstance, summary judgment is entirely appropriate and | would, therefore, affirm the trid court's
decison.



SOUTHWICK, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.



