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BRIDGES, J., FOR THE COURT:

1. Thisisan gpped from the Circuit Court of Harrison County, Missssippi, Firgt Judicia Digtrict, by
Richard J. Gorman. On August 3, 1994, a complaint was filed by Charles Harry McMahon, Jr. againgt
Gorman for dienation of afection, intentiond infliction of emationd distress and negligent infliction of
emotiond digtress. In his complaint, Charles prayed to the court for both actua and punitive damages.

2. Before the trid in this matter, Gorman filed a motion seeking to limit Charless damages to those
damages that are traditiona in aloss of consortium action. That motion was overruled and the court alowed
proof of Charless emotiona and mental distress, loss of wages, medical expenses, divorce codts, attorneys
fees and other expenses which he had incurred as aresult of Gorman's relationship with Charless wife,
Louise. A two day jury trid was held in this matter and the jury found in favor of Charles and awarded him
damages in the amount of $50,000. The jury did not award Charles any punitive damages. After this
judgment was entered, Gorman filed this gpped before this court, citing the following issues:

1. Whether thejury'sverdict was against the overwhelming weight of the evidence, thus
necessitating reversal?



2. Whether thetrial court improperly admitted evidence on theissue of damages which do
not properly congtitute damages for the loss of consortium thereby unfairly pregudicing the
defendant?

3. Whether thetrial court improperly struck two jurors” for cause?"

4. Whether theimproper and ddliber ate inflammatory argument of plaintiff's counsd's
closing argument at trial was unfairly pregudicial to the defendant ther eby necessitating
reversal?

5. Whether the cause of action for alienation of affection should be abolished?
FACTS

113. Charles and his wife, Louise, were married on May 26, 1984. This was the second marriage for
Charles and the sixth marriage for Louise. In 1987, due to problems in their marriage, Louise moved out of
their marital home and did not return for approximately three weeks. Louise again left the marital homein
1991 and, thistime, did not return for roughly three months. Louise clams that she returned to the marital
home on both occasions only because Charles had promised her that he would be "different.” However, in
September 1993, Louise was unhappy in their marriage and once more left Charles. Louise asked Charles
for adivorce, dthough the parties dispute whether she did so in August or September of 1993. Louise
mede it very dear that she had no intention of again reconciling with Charles. Among the things which
Louise cited as her reasons for asking Charles for a divorce were an unsatisfactory sex life, her clamsthat
Charles practiced regular insurance fraud and the fact that she and Charles had no type of socid life or
loving relaionship any longer. Louise stated that because of these things, she no longer had affection or
respect for Charles and could not continue in the marriage.

4. On the other hand, Charles disputed these reasons given by Louise and ingsts that his marriage to

L ouise was indeed affectionate and that the two of them enjoyed socidizing with friends on many occasions.
Charles dso denied that his sex life with Louise was suffering and he stated that the two of them went out
together on occasions and even took afew trips together, one of which was atrip to Las Vegas shortly
before their final separation in 1993. Charles even called witnesses at trid who testified that Charles and

L ouise appeared to be a very loving and affectionate couple. However, it is Louise's assertion that she had
been unhappy in the marriage for some time before she left for good in 1993, and she stated thet she did

not fed affection for Charles as she had in the beginning of their marriage.

5. While il married to Charles, Louise began aromantic relationship with Gorman, a physician who had
treated L ouise's daughter for injuries she had previoudy sustained in a car accident. Louise and Gorman
had an admitted sexud relationship with one another, and Gorman had rented an gpartment for the two of
them to meet for their encounters. Charles dso dleges that Gorman bought L ouise extravagant gifts while
Charles and Louise were still married and that Gorman would make obscene gestures at him whenever the
two men would cross paths. Charles dso cites that only nine months after their divorce was find, Louise
and Gorman adopted a child together, something that Charles and Louise were never able to do for
financid reasons. Charles asserts that Gorman won Louise over with his money and luxurious lifestyle and
that he smply could not compete for Louise's affections any longer.

6. Louise tetified a trid that she, in fact, initiated the relaionship with Gorman. Gorman and Louise both



stated that Gorman was not receptive to her aleged advances at first and that Gorman even attempted to
talk Louise into going back to Charlesto try to make their marriage work. Louise asserts that she pursued
the relationship with Gorman because she fdlt asif she had no husband and because she felt that she and
Charles had no rdationship anymore. Gorman denies Charless dlegations that he alienated Louise's
affections and claims that he did absolutely nothing to interfere with Charles and Louise's marriage. Rather,
it is Gorman's contention that Louise done brought about any relations in which Gorman and Louise had
engaged themsdves. Further, Louise clams that Gorman could not have aienated her affections from her
husband because, at the time that she began to pursue Gorman, she no longer had any affections or love for
Charles.

7. A key point at trid involved the proper measure of damages for the tort of aienation of affection.
Charles clams that he suffered from depression and that his work suffered because of Louise's affair and,
as aresault, hisincome decreased. Over the objection of Gorman, the tria court alowed Charles to put
forth evidence of this emotiona and menta distress and the related loss of wages, as wdll as proof of
related medica bills, divorce codts, feesfor private investigators, atorneys fees and the like. Gorman
alleges that thiswas error on the part of the trial court because this evidence was not proper in an dienation
of affection case. Gorman aso aleges that two jurors were improperly struck “for cause’ during voir dire.
Further, Gorman claims to be aggrieved because it is his contention that Charless counsdl presented
inflammatory arguments before the jury in his cdlosing statement, intending to outrage the jury and divert their
attention from the gpplicable law in this case. Gorman claims that these errors caused him to experience an
unfair trial and caused the jury to wrongly find againgt him. Although Gorman has never denied his affair
with Louise while she was sill married to Charles, he assarts that he is not responsible for Louise's loss of
affection for Charles because he did not initiate their relationship and because, as Louise testified, the
marriage was essentialy over when his affair with Louise began.

118. Citing hisinnocence and these errors on the part of the trid court, Gorman asks this Court to relieve him
of the damages which the tria court ordered that he pay to Charles.

STANDARD OF REVIEW

9. The standard of review for jury verdicts dictates that this Court must not reverse ajury verdict unless
the evidence as awhole, taken in the light most favorable to the verdict, is such that no reasonable
hypothetical juror could have found the same way. Shapp v. Harrison, 699 So. 2d 567, 569 (Miss. 1997)
; Sarcher v. Byrne, 687 So. 2d 737, 739 (Miss. 1997); Junior Food Sores, Inc. v. Rice, 671 So. 2d
67, 76 (Miss. 1996); Bell v. City of Bay S. Louis, 467 So. 2d 657, 660 (Miss. 1985).

If the facts are so overwhelmingly in favor of the appellant that reasonable and fair-minded jurors
could not have arrived at a contrary verdict, then this Court must reverse and render. . . . On the
other hand, if thereis substantia evidence in support of the verdict, that is, evidence of such qudity
and weight that reasonable and fair-minded jurorsin the exercise of impartia judgment might have
reached different conclusions, affirmanceis required.

Mississippi Transportation Commission v. SCI, Inc., 717 So. 2d 332, 338 (Miss. 1998). See also
Fitzner Pontiac-Buick-Cadillac, Inc. v. Smith, 523 So. 2d 324, 326 (Miss. 1988).

110. A reviewing court such asthis Court has a duty to defer to the trier of fact, i.e., thejury, in assessng
the credibility of trid witnesses. Alldread v. Bailey, 626 So. 2d 99, 102 (Miss. 1993). A spouse who is



seeking damages for loss of consortium has the burden of showing that he suffered those damagesand is
entitled to compensation. 1d. A jury isfreeto beieve or dishdieve the facts presented to it and to evauate
al witnesses and evidence to determine whether the complaining spouse was damaged in aloss of
consortium action. 1d. An gppdlate court must not disturb the jury's findings of fact and assessment of
evidence if it can be found that there is substantial supporting evidence even if, on the same evidence, the
gppellate court would have found differently. Ciba-Geigy Corp. v. Murphree, 653 So. 2d 857, 872
(Miss. 1994). "Thefindings of fact [by the jury] may not be set asde unless manifestly wrong.” Id.; Dungan
v. Dick Moore, Inc., 463 So. 2d 1094, 1100 (Miss. 1985); Cotton v. McConnel, 435 So. 2d 683, 685
(Miss. 1983).

T11. Asthe Mississippi Supreme Court held in City of Jackson v. Locklar:

We emphasize that our powers on gppellate review are. . .restricted. Our ingtitutiona role mandates
subgtantia deference to the jury's findings of fact and to the trid judge's determination whether ajury
issue was tendered. . . . We see the testimony the trid judge heard. We do not, however, observe the
manner and demeanor of the witnesses. We do not smell the smoke of the bettle. The trid judge's
determination whether, under the standards articulated above, ajury issue has been presented, must
per force be given great respect here.

City of Jackson v. Locklar, 431 So. 2d 475, 478-79 (Miss. 1983). See also Culbreath v. Johnson, 427
So. 2d 705, 708 (Miss. 1983). As such, when reviewing the damages awarded to the appellant by the jury,
we must leave those damages undisturbed unless we can look to the evidence and say that no rationd jury
could have, on the evidence put forth by the parties, assessed damages in that amount. Locklar, 431 So.
2d at 481. We may not dismiss or reduce a damage award unless it is not supported by evidence or it isso
out of line asto "shock the conscience of the Court.” 1d.; Anderson v. Jaeger, 317 So. 2d 902, 907 (Miss.
1975).

LEGAL ANALYSIS

1. Whether thejury'sverdict was against the overwhelming weight of the evidence, thus
necessitating reversal?

112. Kegping in line with our standard of review, we find that we cannot reverse on thisissue. We find that
the limited Situations in which this Court would be judtified in overturning ajury verdict do not gpply here.
Gorman argues that he did not initiate the romantic relationship that he had with Louise and therefore
contends that heis not responsible for the breakdown in her marriage with Charles. Gorman charges that
Charles did not meet his burden of proving the elements of the tort of dienation of affection, which, under
Mississppi law, include the following: (1) wrongful conduct of the defendant; (2) loss of affection or
consortium; (3) causa connection between such conduct and loss. Bland v. Hill, 735 So. 2d 414, 417
(Miss. 1999); Saundersv. Alford, 607 So. 2d 1214, 1215 (Miss. 1992). For Charlesto succeed in his
action for dienation of affection againgt Gorman, Charles has the burden of proving that there was adirect
interference on Gorman's part sufficient enough to saiisfy the jury that the dienation of Louise's affections
was caused by Gorman. Bland, 735 So. 2d at 419; Saunders, 607 So. 2d at 1215; Kirk v. Koch, 607
So. 2d 1220, 1222 (Miss. 1992); Santon v. Cox, 139 So. 458, 460-61 (Miss. 1932). Further, Charles
must prove that Gorman's interference damaged his marriage to Louise. Bland, 735 So. 2d at 419.

113. Thejury in this case was evidently convinced that, were it not for Gorman, Charles could have



attempted to save his marriage to Louise, as he had done before. We are convinced from the evidence in
the record that, dthough Louise clamsto have lost dl affection for Charles before her affair with Gorman
began, Charles was oblivious to how miserable Louise clamed to be. Furthermore, we take note of the fact
that Louiseis currently ill in ardationship with Gorman and that the two of them have adopted a child
together. It sands to reason therefore that Louise would protect the interests of Gorman in this action
againgt him. Quite dearly, Gorman and Louise would like to move on with their new life together and their
new child without the hasde of alawsuit. Gorman argues that Louise had left Charles twice beforein 1987
and 1991 and that thisis evidence that she was unhappy in her marriage and had lost affection and love for
Charles. We do not agree. We cannot ignore the fact that Louise did return to the marriage on both of
those occasons and it is our opinion that the evidence of Louise's ddliberate and voluntary reconciliations
with Charles after these two short separations would tend to indicate that L ouise wanted her marriage with
Charlesto work, contrary to her recent clams.

124. We have thoroughly reviewed the record in this case and the briefs of both partiesin this case. Louise
and Gorman both attempt repestedly to convince this Court that Louise started the relationship with
Gorman by seducing him. Louise and Gorman aso both testified that Gorman made numerous efforts to
persuade Louise to try to make her marriage to Charles work and that, it was only after her ceasgless,
persstent advances toward him that he finally gave in to her and began an extramaritd affair. We find that
thisis of no relevance. The factsindicate to this Court that Gorman entered the picture and his actions
served to transfer any affections that Louise harbored for Charles to Gorman. We aso take note of the fact
that Gorman presented Louise with very extravagant gifts, things that Charles could not afford to buy for her
and, in our opinion, it would stand to reason that these gifts strengthened the lure and attraction that Louise
had toward Gorman and eventualy induced her into findly leaving Charles and asking him for a divorce.
Even though Gorman did not initiate the relationship with Louise, the evidence shows that he certainly did
interfere with what Charles thought was a hedthy marriage.

1115. We find that any reasonable juror could have reached a decision in favor of Charles because the
evidence shows that Charles proved: (1) Gorman's wrongful conduct in having an affair with the woman to
which Charles was still married; (2) Charleslost Louise's affections, including loss of companionship,
society, love and comfort, dl of which are eements of the loss of consortium. Saunders, 607 So. 2d at
1215; and (3) there was a causa connection between the affair had by Gorman and Louise and the loss of
consortium suffered by Charles, no matter that Gorman did not "initiate" the relationship. Asit is sometimes
sad, "it takes two to tango" and Gorman was evidently haf of the affair which, in our opinion, ultimately
caused Louise to leave Charles for good. Gorman has not shown that, without the affair he and Louise were
carrying on, Louise would have till |eft Charles and asked him for adivorce. It is clear from the record that
in the past when Louise hed |eft Charles for whatever reason, she dways went back to him. It is
undoubtedly speculation that leads Gorman to argue that she would not have done the same here absent the
affair and the luxuries lavished upon her by Gorman. Interestingly and, in our opinion, worth noting, it isaso
shown in the record of this case that Louise did not ask Charles for a divorce until after Gorman separated
from hisown wife. Even if Louise did launch this affair dl on her own, we are convinced thet this
information aone does not prove that she had dready lost dl affection and love for Charles. In fact, the
jury, who watched and listened to the testimony of Louise persondly, was likewise not convinced.

1116. The facts show that Charles was il Louise's husband at the time her affair with Gorman began,
something that both Louise and Gorman gppear to ignorein this matter. She continued to live in the marital
household with Charles as his wife during the early stages of her extramaritd affair with Gorman, continuing



al of her spousd activities including doing Charless laundry, taking care of Charles, cooking for Charles
and paying hdf of the maritd bills, to name afew. We are not convinced that Louise had, a thistime, lost
al fedingsfor the man to whom she was il married and continuing to attend to so readily.

117. We conclude that the jury's verdict in favor of Charles was not againgt the overwhelming weight of the
evidence and that any reasonable juror could have found in favor of Charlesin his dienation of affection
clam. Furthermore, we believe that Charles proved the dements of aienation of affection and loss of
consortium entitling him to compensation for such losses. On thisissue, we affirm.

2. Whether thetrial court improperly admitted evidence on theissue of damages which do
not properly constitute damages for the loss of consortium thereby unfairly pregudicing the
defendant?

1118. Gorman argues that Charles should not have been allowed to present evidence of his medica
expenses, attorneys fees and fees for private investigators because these are not elements of damages to be
consdered in aloss of consortium case. Gorman argues aso that Charles should not have been dlowed to
argue for punitive damages in such an action. Gorman cites error on the part of the trid judge in dlowing the
jury to hear such evidence and asks us to reverse. First, we note that there is no Mississppi case law
providing that punitive or any other type of damages are completely prohibited in an dienation of affection
or loss of consortium action. Secondly, we have observed from the record that, through testimony and

other evidence, Charles has sufficiently shown that these damages can be readily connected to thisingtant
action againg Gorman. Charles explicitly argues, and seemsto prove, that he suffered both physica and
psychologica problems caused by hisreaction to Louise's affair with Gorman and Louise and Charless
looming divorce because of that affair. Aswell, Charles has shown that he hired private investigators to
observe Gorman and Louise after learning of their affair to verify that it was indeed taking place. We find
that Charles has additiondly shown that the divorce was ultimately caused by Louisgs shifting affections
from Charles to Gorman and therefore, we see no reason why Charles should not recover the attorneys
fees heincurred in the divorce action. It certainly gppears that, but for the extramaritd affair between Louise
and Gorman, the divorce may very well not have ensued.

129. In andyzing Gorman's argument thet there are, however, limitations on damages in an dienation of
affection action, we look to Tribble v. Gregory, a case that was cited by both parties to this case. Tribble
v. Gregory, 288 So. 2d 13 (Miss. 1974). The court in Tribble attempted to define the scope and
limitations of damages recoverable in an dienation of affection/loss of consortium action. Id. at 16. The
Missssppi Supreme Court ruled that the purpose of putting alimitation on damages in these types of
actionsisto prevent a double recovery stuation. Id. a 16-17. In other words, when a plaintiff spouse
clamsloss of consortium againg the defendant who caused injury to the other spouse, thereby creeting the
loss, the plaintiff spouse may not recover damages which the injured spouse may dso clam in a ssparate
civil suit againg that same defendant. 1d. Undoubtedly, we do not have that Stuation here. It is clear that
Louiseis not going to sue Gorman for injuring Charles. Therefore, the double recovery that the court in
Tribble seeksto avoid is not a possibility in the ingant case. Additionaly, Gorman's argument against
punitive damages would appear to be moot as the jury eected not to award any punitive damages to
Charles even though there gppears to be no law that would prohibit such an award. Further, Charles has
not filed a cross-gpped in this case seeking any such relief.

1120. "Consortium does not congst done of intangible mental and emotiona eements, but may include



services performed by [one spouse] for [the other spouse] which have monetary vaue.” Id. a 17. Charles
not only lost the love and affection of Louise to Gorman, but he lost her services such as cooking his medls,
cleaning their home, taking care of most al of Charless needs, paying haf of the household bills, al services
that Louise regularly performed for Charles. Furthermore, the evidence showsthat Louise did dl of these
things for Charles on adaily basis without ever complaining to Charles that she was unhappy, therefore
keeping him obliviousto her "misery.” As such, these were dl services which Charles had come to expect
from Louise as a part of their marriage and may be caculated into Charless monetary award for hisloss.

121. This Court is ungble to find any authority that would prohibit Charles from recovering for additiond
losses caused by the aienation of Louise's affections by Gorman. Gorman has failed to show this Court that
recoverable damagesin an dienation of affection case are limited to damages for loss of consortium aone.
Asdated in Tribble, every caseis not limited to damages for loss of conjugd rights only, but "[t]he proof in
each case will determine the e ements of damages to be submitted to the jury for its congderation.” Id. We
find that this opens the door for alowing certain other types of damages to be argued in an dienation of
affection case. Here, Charles tedtified that he suffered from depression and physical problems, leading to
medica expenses and |oss of income, due to his discovery of Louisgs affair with Gorman. Additiondly,
Charles submitted expenses for private investigators and fees for his divorce attorney, both also aresult of
theillicit affair had by Louise and Gorman.

122. Wefind that Charles was entitled to present evidence of these types of damages because the evidence
in the record shows that these losses by Charles were caused directly by the dienation of Louise's affections
by Gorman. Therefore, this evidence goes directly to the issue of causation, the third prong of proof in
dienation of affection actions. Bland, 735 So. 2d at 417; Saunders, 607 So. 2d at 1215. See Orr v.
Sasseman, 239 F.2d 182, 185 (5th Cir. 1956). Further, these damages are "actua™ damages, which are
defined as follows. "Compensation for actud injuries or loss. . .actuad damages flowing from injury. .
[which] are to be distinguished from damages which are nomind, exemplary or punitive. . .[a]ctud

damages are synonymous with compensatory damages." Black's Law Dictionary 35 (6th Ed. 1990). The
United States Fifth Circuit Court of Appedlsruled that:

Evidenceisadmissible, in an action for diendtion of affections. . .to show the matives, fedings,
emotions, and relaions of the parties with repect to the loss of affection or consortium or the
desertion of the plaintiff by his or her spouse, and awide latitude is exercised by the courtsin
admitting evidence for such purpose, which ordinarily might be subject to the objection against
hearsay evidence and self-serving declarations.

Orr, 239 F.2d a 185. We are convinced that there was nothing to prohibit the tria court from hearing
evidence of such damages.

1123. Because we do not now know, nor will we ever know, how the jury arrived at such a verdict of $50,
000 in favor of Charles, we cannot render a decision on whether the verdict itself was gppropriate. We are
not in possession of any information which would show us what evidence the jury took into congderation
when coming up with such afigure. Inasmuch as we are not equipped with a means of probing into the
jurors heads, we cannot say that the $50,000 award in favor of Charlesis out of line with the evidence
presented to them because we do not know their reasoning for such averdict. Anderson, 317 So. 2d at
907. What we do know is that, had their reasoning included these expenses submitted by Charles, it would
not have been improper.



3. Whether thetrial court improperly struck two jurors” for cause?"

124. We find that there is no merit to this argument. "A juror who may be removed on a chalenge for cause
is one againgt whom a cause for chalenge exigts that would likely affect his competency or impartidity at
trid." Berry v. Sate, 703 So. 2d 269 (1 85) (Miss. 1997). The two jurors at issue here were clearly
removed because they had preconceived notions on alienation of affection actions and, as human nature
dictates, we cannot ignore certain biases Smply because someonetells us to do s0. One of the arguments
by counsdl for Gorman at trial was that the tort of dienation of affection should be abolished. These two
jurors at issue directly stated that they did not believe that there should be actions for dienation of affection
in exigtence. Clearly, this presents a potentid bias in favor of Gorman. While the comments of these two
jurors did not decisively indicate that they would have been partid in the trid of this matter, and even though
they both subsequently stated that they could be fair, there was plainly the existing possibility thet their
preconceptions could cause an unfair advantage in favor of Gorman if they were to be impaneled for tridl.

125. "A trid court has wide discretion in determining whether to excuse prospective jurors, including those
chdlenged for cause." Poe v. State, 739 So. 2d 405 (1 14) (Miss. Ct. App. 1999). The Mississippi
Supreme Court held that the trid judge isin the best position to assess whether ajuror should be excluded
for cause because he hears and sees each individua juror. Williamson v. State, 512 So. 2d 868, 881
(Miss. 1987). As such, it has been established that "the determination of whether ajuror isfar and impartia
isajudicid question, and will not be set aside unless such determination is clearly wrong.” Taylor v. State,
672 So. 2d 1246, 1264 (Miss. 1996). Only when this Court finds an abuse of discretion on the part of the
trid judge in excusing ajuror for cause may wefind error. Avera v. State, 761 So. 2d 900 (1 19) (Miss.
Ct. App. 2000). Because we cannot say that the trial judge was definitely mistaken in his perceptions of
these jurors and that his decision to excuse these jurors for cause was not entirely groundless, we cannot
reverse on thisissue. Wefind that the trid judge did not abuse his discretion here and therefore we affirm
his decison on thisissue.

4. Whether theimproper and deliberate inflammatory argument of plaintiff's counsd's
closing argument at trial wasunfairly pregudicial to the defendant ther eby necessitating
reversal?

126. Charles points out that Gorman's counsd did not preserve thisissue for gpped by making a noted
objection to the comments at issue during Charless counsdl's closing argument. As such, thisissue must be
waived on gpped and no error can be found by this Court as long as the statements made by counsd for
Charles were not so prgjudicia asto deny Gorman theright to afair trid. Radcliff v. State, 736 So. 2d
1081 (14) (Miss. Ct. App. 1999). In the following andys's, we advance our reasoning for adjudging that
the statements were not so detrimental asto result in an unfair trid, thereby effecting awaiver of thisissue,

127. At issue are the statements made to the jury by Charless counsdl andogizing this case to that of cases
long ago where the remedy for dienation of affection or adultery would be that the defendant would be tied
to awhipping post and the plaintiff spouse would be given the whip to serve punishment upon the offender
as he s0 desired. Gorman asserts that absolutely the only reason that Charles's counsal made these remarks
before the jury was to enrage them and play on their emations, touching their mora nerves, so to speak.
Mississppi caselaw provides that while an atorney islimited in the type of language and statements that he
makes when addressing a jury, the comments would serve to be an abuse of privilege ether if they had

been for the sole purpose of inducing beliefsinto the jurors, exciting their passons or prejudices, or because



the attorney made a misstatement of the law or argued facts not in evidence. Dykes v. State Highway
Commission of Mississippi, 535 So. 2d 1349, 1353 (Miss. 1989); Howell v. State, 411 So. 2d 772,
776 (Miss. 1982); Mississippi State Highway Commission v. Hall, 252 Miss. 863, 876, 174 So. 2d
488, 493 (1965).

1128. The question before this Court is whether Charless attorney's statements to the jury regarding the
whipping post andogy condtituted tactics which would prove to be highly inflammatory and prejudicid for
the jury to hear. Howell, 411 So. 2d at 776. Gorman avows that he was denied afair trid because of these
satements. We disagree. Thejury in this matter had gone through the entire trid hearing about Louise and
Gorman's extramarital affair and Charless emotiona breskdown following his discovery of the affair. It is
doubtful that the morality issues of this case only occurred to the jury when counsd made these satements
in his cdlosing argument. It is arguable aso that a discusson of the whipping posts of the olden days excited
negative passon into the jurors about Gorman that did not already exigt at that point. In our opinion,
counsdl's closing statement here was an acceptable argument used to inject an awareness of the effects that
an extramaritd affair can have on the offended spouse. However, we are not convinced that it was so
inflammatory as to play on the jury's emotions any more than is permitted. Presumably, the jurors emotions
had aready been tapped when Charles was discussing his depression and L ouise was describing how she
unabashedly seduced Gorman while she was still married to Charles.

1129. The requirement of an attorney who is speeking to the jury at any time during the trid is that he does
not confuse the jury, confuse the issues, mistate the law or inflame the jury. Howell, 411 So. 2d at 776.
The attorney must stick to the issues within the evidence presented. 1d. Here, we are not persuaded that the
andogy of the whipping post would serve to confuse the jury or theissues. It iswithin the trid judge's
discretion to limit the liberty of counsd, but the judge must be careful in restraining counsel more than
necessary. |d. Counsdl's "illustrations may be as various as are the resources of his genius; his
argumentation as full and profound as his learning can make it; and he may, if he will, give play to hiswit, or
wing to hisimagination." 1d. We are convinced that thisis exactly what Charless counsd was doing here.
Ergo, in addition to our finding that this issue possesses no merit, we conclude that it was waived for gpped
by Gorman's counsdl and is thus procedurally barred.

5. Whether the cause of action for alienation of affection should be abolished?

1130. Gorman is asking this Court to address a question that the Missssippi Supreme Court has previoudy
answered. Bland, 735 So. 2d at 417-18. In Bland, the court expressed its reasons for sustaining the action
of dienation of affection and answered the question of whether it should be abolished in the negative. 1d.
The court provided that "[t]he purpose of acause of action for aienation of affection is the 'protection of the
love, society, companionship, and comfort that form the foundation of amarriage. . . ." 1d. at 417 (quoting
Saunders, 607 So. 2d at 1215). The court was very clear that we must preserve the essence of marriage
by protecting these affections through our judicia system. Id. at 418. A spouse is entitled to dl of those
affections aswell as "the right to live together in the same housg, to est at the same table, and to participate
together in the activities, duties and respongbilities necessary to make ahome. . . . Theloss of consortium is
thelossof any or dl of theserights. .. ." Id. (citing Kirk, 607 So. 2d at 1224).

131. Itisclear that Louise provided dl of these things to Charles during their marriage and she took al of
these steps to make a home with Charles. As the evidence in the record seemsto point out, Louise's affair
with Gorman appeared to end these comforts. Therefore, we find that Charlesis entitled to compensation



for hislosses. This Court would be remiss in diminating the tort of aienation of affection as Gorman
requests when it has been declared by the Mississippi Supreme Court only recently that "abolish[ing] the
tort of dienation of affections would, in essence, send the message that we are devauing the marriage
relationship.” Bland, 735 So. 2d at 418. Therefore, thisissueis dismissed for lack of merit.

132. THE JUDGMENT OF THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT OF
HARRISON COUNTY ISHEREBY AFFIRMED. STATUTORY DAMAGESAND INTEREST
ARE AWARDED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING AND SOUTHWICK, P.JJ., PAYNE, THOMAS, LEE, IRVING, MYERS AND
CHANDLER, JJ., CONCUR. McMILLIN, C.J., CONCURSIN RESULT ONLY.



