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EN BANC.
WALLER, JUSTICE, FOR THE COURT:

1. This apped presents the issue of whether a subcontractor's stop payment notice to the owner benefits
al subcontractors and suppliers, including those who failed to give a stcop payment notice before the owner
made the fina payment to the genera contractor. We find that one stop payment notice does not inure to
the benefit of the other subcontractors.

FACTSAND PROCEEDINGS BEL OW

2. Amerihost Development, Inc., an Illinois corporation licensed to do businessin Mississippi, isthe
owner/developer of a congtruction project known as Days Inn, Rainbow Park, in Vicksburg, Missssippi.
Amerihost entered into a construction contract with general contractor Bromanco, Inc., for $2,011,082.83.
No congtruction lender was involved as Amerihost salf-financed the project. Amerihost made irregular



ingpections of the project site through its personnel, choosing to rely heavily on Bromanco's expertise as the
generd contractor.

113. The contract specified that periodic progress payments minus aten percent retainage would be made to
Bromanco. Before Amerihost would send progress payments, Bromanco was required to submit periodic
gpplications for payment, stating the percentages of completion and including gppropriate lien waivers. A
total of eight progress payments were made to Bromanco.

4. Initidly, Bromanco provided the appropriate applications, and the project progressed without any
magor problems. However, as the project neared completion Bromanco began to submit applications for
payment without complete lien waivers, and, in fact, submitted some duplicate lien waivers. Y et, during this
period, no stop notices were sent to Amerihost by any subcontractors, materialmen, or suppliers.

5. On April 17, 1995, Wright's Painting Co., a subcontractor, tendered a statutory stop payment notice
for $25,000 to Amerihogt. This dispute was resolved. On April 30, 1995, Bromanco submitted an
application for payment on the project in the amount of $272,819.13, which would |leave a retainage of
$110,330.20 after payment. On May 5, 1995, Amerihost received a stop notice letter from Southern
Electric Supply Company stating thet it had not been paid approximately $30,881.56. On May 15, 1995,
Amerihost paid Bromanco $272,819.13.

116. After receiving this payment, Bromanco defaulted as generd contractor even though the project was
subgtantialy complete. As aresult Amerihogt hired its own work force at a cost of $19,844.62 to complete
the project, leaving a retainage of $90,485.58.

7. Between May 15 and November 15, 1995, Amerihost received numerous stop payment notices and/or
bills from severd of the Bromanco subcontractors and materiadmen. Consequently, on November 15,

1995, Amerihost filed an interpleader action against the subcontractors and materialment) and paid the
remaining retainage of $90,485.58 into the registry of the Warren County Circuit Court.

118. The circuit court found that one subcontractor's stop payment notice was sufficient to require Amerihost
to withhold al outstanding money due Bromanco until an investigation was made to determine whether there
were other unpaid subcontractors. Based on the single stop payment notice, the owner was held liable for
al other unpaid claims of subcontractors that existed on the date of the notice, together with attorneys fees
and costs to the subcontractors.

119. The Court of Appedls reversed, finding a statutory stop-payment notice benefits only the subcontractor
giving notice. Amerihost Dev., Inc. v. Bromanco, Inc., No. 98-CA-60762-COA (Miss. Ct. App.
2000). A motion for rehearing was denied by a 5-3 vote. We, in turn, granted certiorari.

DISCUSSION
. INTERPRETATION OF MISS. CODE ANN. § 85-7-181 (1999).
A. Effect of One Subcontractor's Stop Payment Notice.

1110. Save an amendment in 1987 alowing reasonable attorney's fees, Miss. Code Ann. § 85-7-181 has
remained unchanged since it was amended to its present form in 1918. A comparison of the wording in the
predecessor 1906 statute and the 1918 statute shows a single stop payment notice protects only the party



giving actua written notice. The following is a partial2 comparison of the 1906 statute, 1906 Miss. Laws §
3074, and the 1918 dtatute, 1918 Miss. Laws ch. 128:

1906 Statute 1918 Statute

Ddetionsmadein 1918 arein bold: Additionsmadein 1918 arein bold:

When any contractor or master workman shal not  When any contractor or master workman shall not
pay any person who may have furnished materids  pay any person who may have furnished materids
used in the erection, congtruction, ateration or used in the erection, congtruction, ateration or
repairing of any house, building, sructure, fixture,  repairing of any house, building, structure, fixture,
boat, water-craft, railroad, railroad embankment, or boat, water-craft, railroad, railroad embankment,

the amount due by him to any subcontractor therein, the amount due by him to any subcontractor therein,
or the wages of any journeyman or laborer or the wages of any journeyman or laborer employed
employed by him therein, by him therein, any

such person, sub-contractor, journeyman or laborer such person, sub-contractor, journeyman or laborer
may give notice, in writing, to the owner thereof of  may give notice, in writing, to the owner thereof of

the amount due the amount due him and claim the benefit of this
section;

and thereupon the amount the amount that may be  and thereupon the amount that may be due upon the

due date of the service of such notice

by such owner to the contractor or master workman by such owner to the contractor or master workman

shdl be bound and liable shdl be bound

in the hands of such owner for payment of the sum in the hands of such owner for payment in full, or if

so claimed insufficient then prorata, of all sumsdue such

per son, subcontractor, journeyman or laborer
who might lawfully have given notice in writing
to the owner hereunder;

T11. Reying on McNair v. M.L. Virden Lumber Co., 193 Miss. 232, 4 So. 2d 684 (1941), the
subcontractors argue that the 1918 statute requires the owner to hold up al payments due the genera
contractor and give equd rights to al subcontractors regardless of when or whether the other
subcontractors give written notice. In McNair we explicitly refused to decide the issue, Sating,

We are not considering a case where the owner pays the balance to the one giving notice before he
receives such notice from others, or before others assart their claimsin court. That is not the case. We
will ded with that when and if such Stuation arises.

* * %

One notice stops the right of the owner to pay the contractor the amount claimed in that notice.

Id. at 689 (emphasis added).



112. The dtatute clearly contemplates notice in writing to the owner of al sums due each subcontractor.
Only subcontractors who give the required notice under the statute are entitled to claim the benefit of this
gatute. We agree with the Court of Appedls interpretation of 8 85-7-181: "It would be destructive of the
overall purpose of the construction of § 85-7-181 to hold . . . that the legidature intended for one notice to
serve asright of lien by al potentia subcontractors. . . who have labored and provided supplies but have
not followed the requirements of the same." Therefore, we hold that the filing of a stop-payment notice
under § 85-7-181 benefits only the subcontractor(s) giving actua notice prior to the time the owner pays
the prime contractor.

123. In affirming the Court of Appesls on thisissue, we must acknowledge thet thisis avery difficult
decision to make, but no other result can be reached under afair reading of the statute. We think it
sgnificant that this statute has apparently worked well under our interpretation since the present verson was
adopted in 1918. That is not to say that the Legidature should not revisit this statute to bring the language up
to date and to review the protections offered in light of use and custom in today's construction industry.

B. Filing of Suit.

114. Further comparison of the 1906 and 1918 gtatutes is helpful:

1906 Statute 1918 Statute
and if, after and if, after such

notice, the contractor or master workman shal bring notice, the contractor or master workman shall bring
Uit againg the owner, the latter may pay into court  suit againgt the owner, the latter may pay into court

the amount due on the contract the amount due on the contract;

ad ad

the person giving notice thereupon all persons entitled hereunder, so far
asknown,

shdl be shdl be made parties and

summoned summoned into court

to to

protect their rights,

contest the demand of such contractor or master contest the demand of such contractor or master
workman; workman and other claimants;

115. We interpret the statute to provide that, once a suit isfiled, al interested persons, so far as known,
shdl be made a party to the suit. The subcontractors argue that snce dl parties are entitled to notice when
auit isfiled, the filing of a single stop-notice should aso be interpreted to protect dl. The reasons for
providing al known persons notice once a suit has been filed are obvious. By this point al negotiations have
broken off, any debts owed are disputed, and to adjudicate a dispute in a congtruction project, al

interested persons should have notice. Thefiling of a stop payment notice, on the other hand, comes before
meatters have deteriorated and idedlly will prevent the need for the filing of alawsuit by encouraging disputes
to be resolved between the subcontractor seeking payment and the genera contractor/owner. As no lawsuit



was filed by the subcontractors, we affirm the Court of Appeds finding that a subcontractor is not required
to give notice to dl known persons that he has given an owner/subcontractor a stop-payment notice.

II. DOESTHE COURT OF APPEALS OPINION CONFLICT WITH PRIOR
DECISIONS OF THISCOURT?

116. Thetrid court held that Amerihost negligently or wilfully faled to ensure that Bromanco was paying the
subcontractors, that such failure proximately caused the subcontractors losses, and that Amerihogt, as both
owner and lender, was liable for dl subcontractors clams even if the claims exceeded the amount due to
them under the contract. The court reasoned that Amerihost was ligble due to its failure to monitor properly
the progress of the work and, citing First Nat'l Bank v. Virden, 208 Miss. 679, 45 So. 2d 268 (1950),
dueto itsfailure to ensure that the subcontractors were paid.

117. In diginguishing Virden, the Court of Appeals noted that Virden was decided in the context of
mortgage law where an issue of preference arose between competing liens. In Virden, we held that where
abank accepted adeed of trust on property from the contractor and advanced proceeds to the contractor
but failed to ensure that the funds were being spent on the construction project, the bank's lien was superior
to those of materialmen only to the extent that the loan proceeds actualy went into the project. | d.

118. However, in the present case, a mortgage was not involved because Amerihost was salf funded. A
mechanic's lien case, Engle Acoustic & Tile, Inc. v. Grenfell, 223 So. 2d 613 (Miss. 1969), ismore on
point. Suit was brought by severa subcontractors against the project's owners and architect for balances
due them as aresult of the default of Fran Builders, the prime contractor. Fran made nine gpplications for
payment for labor and materias furnished. Each application was submitted to the owner's architect for
verification before payment was remitted. Near the end of the project, it became apparent that Fran had not
paid dl laborers and materidmen involved in the project and work ceased shortly thereefter. Fran was later
declared bankrupt. None of the |aborers or materialmen filed a stop payment notice on their claims until
after the owners had paid Fran in full in response to its ninth and last application for payment.

1129. In reaching a favorable decison for the owners, we acknowledged the difficult conseguences resulting
from our decison: "[1]t is regrettably true that either the subcontractors will lose their labor and materidsin
the amounts stated or the owners will be forced to make a double payment. It does not necessarily follow,
however, that the owners were in the best position to have prevented the loss” 1d. at 618. As was the
Stuation in the case sub judice, the ownersin Engle, initiated the overall project and trusted and relied
heavily upon their prime contractor to complete the contracted project without any difficulties or problems.
We acknowledged that the subcontractors and materialmen aso relied on and trusted Fran, but their
reliance and trust were as equally misguided and displaced as was that of the owners.

1120. In ultimately deciding which party, the owners or the subcontractors, was in the best position to
prevent the resulting losses, we held that none of the subcontractors had availed themselves of the pertinent
statutory remedy. 1d. So long as advance payments to the prime contractor extinguished debt and were
paid prior to receipt of the Statutory stop payment notices, liability was precluded on the part of the owners.
Id. at 619.

121. The Court of Appedls, relying on Engle, determined that

the subcontractors and materialmen were not |eft without recourse under the current statutory



congtruction of 8§ 85-7-181, provided they invoke its benefits and protections through their own due
diligence and in accordance with the statutory requirements. To alow those who failed to avail
themsdlves of its benefits, would seek to circumvent the statutory requirements and ride the coat-tails
of those subcontractors and materidmen who actualy asserted their rights.

122. We agree with the Court of Appedls that to alow such aresult would offend justice and be destructive
of the overal purpose and intent behind § 85-7-181. As such, we find that the Court of Appeds properly
interpreted and applied Virden and Engle to the factsin this case.

[1l. ATTORNEY'SFEES.

123. The Court of Appeds determined that the subcontractors were not entitled to attorney's fees, but
remanded the case to the circuit court on the sole issue of whether Amerihost was so entitled.

A. Subcontractors.

124. Miss. Code Ann. § 85-7-181 provides that a subcontractor is entitled to attorney's fees if the owner
denies any indebtedness. The circuit court awarded attorney's fees to the |aborers, subcontractors and
materidmen. The Court of Appeds reversed, finding that there was no showing that Amerihost had denied
any indebtedness. Southern Electric's stop payment notice did not congtitute a denid of debt by Amerihost.
Rather, Amerihogt'sfiling of this interpleader action sufficiently demondtrated that it was willing to pay
whomever the trid court determined had avalid claim to the interpled funds.

B. Amerihost.

125. Amerihost argues that it was entitled to attorney's fees for defending the subcontractors clamsin the
interpleader action. See Perkins State Bank v. Connolly, 632 F.2d 1306, 1311 (5th Cir. 1980) (A
party who initiates an interpleader action and quaifies as a mere disinterested stake holder may be awarded
reasonable attorney's fees); Maryland Cas. Co. v. Sauter, 377 F. Supp. 68, 70 (N.D. Miss. 1974) (A
party who has properly brought an interpleader action may be entitled to an award of atorney's fees). The
Court of Appeals remanded to the circuit court to make afactud finding of whether Amerihost was a
disnterested stakeholder and therefore entitled to attorney's fees. "An award of attorneys fees and costsin
favor of the party representing an interpleader action againgt funds interpled into the court regisiry isa
discretionary matter lying with thetrid court.” See Hartford Acc. & Indem. Co. v. Natchez Inv. Co., 161
Miss. 198,132 So. 535, 539 (1931). We agree that the Court of Appeals properly remanded thisissue.

CONCLUSION

1126. For the foregoing reasons, the judgment of the Court of Appedlsis affirmed, and the judgment of the
Warren County Circuit Court isreversed and this case is remanded to that circuit court for further
proceedings consistent with this opinion.

127. THE JUDGMENT OF THE COURT OF APPEALSISAFFIRMED. THE JUDGMENT OF
THE CIRCUIT COURT ISREVERSED AND THISCASE ISREMANDED TO THE
CIRCUIT COURT OF WARREN COUNTY.

PITTMAN, CJ., BANKS, P.J.,SMITH, MILLS, COBB AND EASLEY, JJ., CONCUR.
McRAE, P.J., DISSENTSWITH SEPARATE WRITTEN OPINION. DIAZ, J., NOT



PARTICIPATING.
McRAE, PRESIDING JUSTICE, DISSENTING:

1128. Once a stop payment notice isfiled pursuant to Miss. Code Ann. 8 85-7-181 (1999), it should benefit
al subcontractors and suppliers of the same class. The circuit court so held, and | would affirm its decison.
When the owner of a construction project receives a Satutory stop payment notice, it isaware that a
financia dispute exists and should have a duty to check for other disputes before paying off the genera
contractor. Where there is amoke there is usudly afire. Accordingly, | dissent.

129. Relevant portions of the statute are as follows:

When any contractor or master workman shall not pay any person . . . any such person,
subcontractor, journeyman, or laborer may give natice, in writing, to the owner thereof of the amount
due him and claim the benefit of this section .. . . and, thereupon the amount that may be due upon the
date of the service of such notice by such owner to the contractor or master workman shal be bound
in the hands of such owner for payment in full, or if insufficient then pro rata, of dl sums due such
person, subcontractor, journeyman, or laborer who might lawfully have given noticein writing to
the owner hereunder. . . .

Miss. Code Ann. § 85-7-181 (1999) (emphasis added).

1130. The gatute States that, upon written notice, the owner must retain "al such sums' that are owed to
anyone who might have given notice under this section. It does not require them to have actually given
notice to receive the benefits of this section, so long as the owner has received a written stop payment
notice. They must merely have been entitled to give naotice.

1131. Furthermore, section 85-7-181 states that if, after giving notice, the contractor sues the owner:

thereupon dl persons entitled hereunder, so far as known, shall be made parties and summoned into
court to protect their rights.. . . or, in case any person entitled to the benefits hereof shall suethe
contractor or master workman, such person so suing shal make the owner and all other persons
interested, either as contractors, master workmen, subcontractors, laborers, journeymen, or
materialmen, so far asknown, partiestothesuit . . . .

(emphasis added).

1132. The mgjority holds that each and every subcontractor and supplier must give a written stop payment
notice before regping the benefits of this section. Thisis contrary to the plain language of the satute, which
dates that anyone who might have given notice under the satute is entitled to its protections once the
owner has received awritten stop payment notice. Such an interpretation only serves to protect an owner
who negligently pays agenera contractor with funds that are owed to subcontractors and suppliers. The
mgority notes thet its decison is a difficult one. The resolution of this case should not be difficult because,
under the Satute, once notice is given the owner is under a duty to find out what the problems are and to
withhold payment from the generd contractor until they are resolved. Once alawsuit isfiled, dl
subcontractors, materialmen, etc. must be made parties, regardless of whether they submitted stop payment
notices. It makes no sense to bring these people into court if they have no rights to protect, as the mgority
now holds.



1133. Once a suit is commenced, the statute requires al interested persons be made party to the suit. It
specificaly includes " contractors, master workmen, subcontractors, laborers, journeymen, or materidmen,”
and does nat limit its scope to only those who have provided written stop payment notices. This provison is
contrary to the mgority's holding that "[o]nly subcontractors who give the required notice under the Satute
are entitled to claim the benefit of this satute” If only those parties who give written notice may benefit from
this satute, then it is sensdessto require dl othersto be joined in the lawsuit as well. The Statute mandates
that al parties be joined, not merely those who submitted written stop payment notices.

1134. Amerihost Development, Inc., received its first stop payment notice for $25,000 on April 17, 1995,
from Wright's Painting Co. Less than two weeks |ater, on April 30, Amerihost received arequest for
payment of $272,819.13 from Bromanco. On May 5,1995, Amerihost received its second stop payment
notice for more than $30,000 from Southern Electric Supply Co.3) Inexplicably, a mere ten days after
receiving the second stop payment notice, Amerihost paid Bromanco the entire amount it requested without
investigating into claims by Southern Electric or any other subcontractors or suppliers.

1135. Amerihogt received not one but two stop payment notices in less than three weeks, in addition to other
irregularities, such asincomplete or duplicate lien waivers. Even so, rather than honor the notice from
Southern Electric, much less investigate into other possible claims, Amerihost paid off Bromanco on May
15, 1995. Almost immediately after recelving payment, Bromanco defaulted on the remainder of the project
and failed to pay numerous suppliers and subcontractors.

1136. Amerihogst was clearly in the best position to prevent thisloss. The contract between it and Bromanco
required requests for payment to be accompanied with lien waivers from each of the subcontractors and
suppliers before payment was to be made. However, later payments were made without complete lien
waivers, or with duplicate lien waivers. Had Amerihost performed its duties under the contract, the
subcontractors and suppliers would have been protected. Also, requiring Amerihost to contact the
subcontractors and suppliersto find out whether they have been paid before making final payment to
Bromanco would not impose an onerous burden. Amerihost should know who they were from previous
payments and lien waivers. At the leadt, it could have demanded a list of subcontractors and suppliers from
the generd contractor.

1137. A stop payment notice issued pursuant to Miss. Code Ann. 8 85-7-181 (1999) should provide notice
of apayment dispute for the benefit of al subcontractors and suppliers of the same class. Because
Amerihogt received two such notices, one only ten days before paying off Bromanco, it should be lidble to
the subcontractors and suppliers for amounts paid to Bromanco after receiving the first siop payment
notice. Accordingly, | dissent.

Appendix A

1906 Statute 1918 Statute

Ddetionsmadein 1918 arein bold: Additionsmadein 1918 arein bold:



When any contractor or master workman shall not
pay any person who may have furnished materids
used in the erection, congtruction, ateration or
repairing of any house, building, structure, fixture,
boat, water-craft, railroad, railroad embankment, or
the amount due by him to any subcontractor therein,
or the wages of any journeyman or laborer
employed by him therein,

such person, sub-contractor, journeyman or laborer
may give notice, in writing, to the owner thereof of
the amount due

and thereupon the amount the amount that may be
due

When any contractor or master workman shall not
pay any person who may have furnished materids
used in the erection, congtruction, ateration or
repairing of any house, building, structure, fixture,
boat, water-craft, railroad, railroad embankment,
the amount due by him to any subcontractor therein,
or the wages of any journeyman or laborer employed
by him therein, any

such person, sub-contractor, journeyman or laborer
may give natice, in writing, to the owner thereof of
the amount due him and claim the benefit of this
section;

and thereupon the amount that may be due upon the
date of the service of such notice

by such owner to the contractor or master workman by such owner to the contractor or master workman

shdl be bound and liable

in the hands of such owner for payment of the sum
so claimed

and if, after

shdl be bound

in the hands of such owner for payment in full, or if
insufficient then prorata, of all sumsdue such
per son, subcontractor, journeyman or laborer
who might lawfully have given notice in writing
to the owner hereunder;

and if, after such

notice, the contractor or master workman shal bring notice, the contractor or master workman shall bring

Uit againg the owner, the latter may pay into court
the amount due on the contract

and the person giving notice

shdl be
summoned
to

contest the demand of such contractor or master
workman

and the court may
cause an issue to be made up and tried, and direct

payment of the amount claimed by the per son
giving the notice out of the money so paid into
court

or, in casethe
person giving the notice

Uit againg the owner, the latter may pay into court
the amount due on the contract;

and thereupon all per sons entitled hereunder, so
far asknown,

shdl be made parties and
summoned into court

to

protect their rights,

contest the demand of such contractor or master
workman and other claimants;

and the court shall

cause an issue to be made up and tried, and direct
the

payment of the amount found due in accor dance
with the provisions her eof;

or, in case any
person entitled to the benefits her eof



shdl sue the contractor or master workman, he

shdl make the owner

aparty
to the auit,

and thereupon the owner may pay into court the
amount

due on the contract, or sufficient to pay the sum
clamed, and costs,
and the court shdll

award the same to the person who may be

entitled ther eto;

and

inneither

case shall

the owner

be lidbleto pay costs,

but if the owner, when sued with the contractor or
master workman, shdl deny any indebtedness

aufficient to satisfy the sum clamed, and dl codts,
the court,

at theingtance of the plaintiff,

may

cause an issue to be made up to ascertain the true
amount of such indebtedness, and shdl give

judgment and award costs according to the justice
of the case.

In case judgment shdl be givenin favor of the
person giving notice, as hereinbefor e provided
for,

agang the owner, such judgment shdl be alien
from the date of such notice,

shdll sue the contractor or master workman, such
person so suing

shall make the owner and all other persons
interested, either as contractors, master
workmen, subcontractors, laborers, journeymen
or materialmen, so far asknown,

parties

to the suit, (and any such party not made a party
in any suit hereunder authorized may intervene
by petition),

and, thereupon the owner may pay into court the
amount admitted to be

due on the contract, or sufficient to pay the sums
clamed,

and the court shal cause an issueto be made up
and

award the same to person lawfully

entitled,;

ineither

case

the owner shall not
be lidblefor costs,

but if the owner, when sued with the contractor or
master workman, shal deny any indebtedness
aufficent to satidfy the sums claimed and dl cods, the
court shall,

a theingance of any party interested,

cause an issue to be made up to ascertain the true
amount of such indebtedness, and shdl give judgment
and award costs* according to the rights of the
severd partiesin accordance herewith.

In case judgment shdl be given

agang the owner, such judgment shdl be alien from
the date of the original notice,



on the building, house, structure, fixture, boat,
water-craft, railroad, or railroad embankment
in or upon which the material or labor
mentioned in such notice was used or done,

and may be enforced asin case of liensin other  and shall be enforced as other liens
cases

provided for in this chapter. provided in this chapter. The owner shall not be
liablein any event for a greater amount than the
amount contracted for with the contractor.

* This statute was amended in 1987 to alow reasonable attorneys fees to further protect the parties.
1. For convenience, the Court will refer to the subcontractors and material men as " subcontractors.”
2. A full text comparison is set out in Appendix A.

3. A joint payment agreement entered into February 8, 1995, by Southern Electric, Bromanco, and Copes
Electric devated Southern Electric to the status of a supplier of agenera contractor and, therefore, entitled
to the protections of section 85-7-181 as of that date.



