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BEFORE McMILLIN, C.J, PAYNE, AND LEE, JJ.
McMILLIN, C.J., FOR THE COURT:

1. Danny Wright has appealed his conviction on two counts of a three-count indictment tried in asingle
proceeding. The third count in the indictment was severed by thetria court prior to trid. Wright raises four
issues on gpped. Firdt, he contends that the trid court erred in failing to sever the two counts for which he
was convicted. Second, he sees error in thetrid court's refusd to grant amotion in limine to exclude
evidence of aprior felony conviction. Third, he clamsthat the trid court erred in refusing to ingruct the jury
regarding the effect of an dleged prior inconsstent satement by one of the State's witnesses. Findly, Wright
dlegesthat thetrid court should have granted amistrid when, during his own cross-examination, he made
remarks from which the jury could surmise that there was another pending charge againgt him arising out of
the case. We find these issues to be without merit and affirm.

Facts



2. Evidence presented by the State indicates that Wright attempted to rob a convenience store at gunpoint
while an accomplice waited outsde in a vehicle to effect a getaway. The robbery was thwarted when a
police cruiser arrived on the scene and observed what was going on. The officer, Deputy Sheriff Tim
Campbdl, testified that he saw Wright ingde the store pointing a shiny object at the clerk which he thought
might be agun. He said he then saw Wright depart the store and throw that shiny object into the waiting
vehicle before Wright and his companion both fled the scene on foot. A smdl shiny pistol was subsequently
retrieved from the vehicle along with a quantity of illegal scheduled narcotics. Further investigation revealed
that, at the time of the incident, Wright had a prior felony conviction for possession of a controlled
substance.

13. Asaresult, Wright was indicted in a single multi-count indictment for armed robbery, possession of a
firearm by a convicted felon, and drug possession. Wright sought to have dl three counts severed for
separate trids. The court agreed to sever the drug charge but permitted the State to proceed to try Wright
on the armed robbery count and the firearm possession count in the same trid.

M.
TheFirst | ssue: Severance

4. Wright clamsthat the trid court erred in permitting the two charges to be tried together. He clams that
he was prgjudiced in regard to the armed robbery clam since, if it had been tried separately, the jury would
not have been aware of his prior felony drug possession conviction. Conceding that this prior conviction
was an essential eement of the firearm possession case, Wright contends that he was prejudiced in the eyes
of thejury in regard to the robbery charge by the jury’s knowledge of the damaging fact of his prior crimind
activity - afact specificaly barred from jury consideration under Mississppi Rule of Evidence 404(b).

5. The only citations of authority advanced by Wright in his brief are anumber of Mississppi Supreme
Court cases decided prior to 1986, dl of which reflect the then-prevailing law of this State that prohibited
trying multiple crimind charges in the same trid under any circumgtances. See, e.g., Bennett v. Sate, 451
S0. 2d 727 (Miss. 1984); Sinson v. State, 443 So. 2d 869 (Miss. 1983). This was changed in 1986
when the Mississippi Legidature adopted Section 99-7-2 of the Mississippi Code of 1972, and the
Missssppi Supreme Court recognized and gave effect to the statute in the case of Woodward v. State,
533 So. 2d 418, 422 (Miss. 1988).

116. Section 99-7-2 permits the prosecution of more than one charge in the sametrid in those circumstances
where either " (a) the offenses are based on the same act or transaction; or (b) the offenses are based on
two (2) or more acts or transactions connected together or congtituting parts of a common scheme or

plan.” In this case, the State relied on the evidence that Wright was in possession of afirearm while he was
in the convenience store attempting to carry out arobbery as evidence to show him in possession of a
firearm while he was a convicted felon. In those circumstances, we are satisfied that the two charges arose
out of the same act or transaction within the meaning of Section 99-7-2, and thus were trigble in the same
proceeding.

17. Wefind no authority limiting the applicability of this portion of the multi-count indictment statute Smply
because some eement of the necessary proof as to one charge would be inadmissible on the other charge
wereit being tried separately. It is, in fact, difficult to envison atrid of multiple charges where some
evidence relevant to one charge would not be subject to a Rule 404(b) challenge as to the other charge, no



meatter how closdly related in time and circumstance the two aleged crimes might be.

118. It is often the case that evidence is admissible for alimited purpose and inadmissible for some other
purpose. In that case, the answer is not to exclude the evidence dtogether, but to admit it subject to the
jury being ingtructed as to the limited purpose for which the information is admitted. M.R.E. 105. Such a
limiting ingtruction as to the purpose of the admission of evidence of Wright's prior felony conviction was, in
fact, given inthis case.

119. There was no error in failing to sever these two charges on the basis advanced by the gppellant.
[I.
Issue Two: Motion In Limine

1120. Wright filed amotion in limine to exclude any evidence of his prior drug possesson conviction. The
trid court denied the motion, finding that evidence to be relevant on the firearm possession charge. So long
as the two counts were being tried together, there can be no legitimate argument that this evidence was not
admissble. See Miss. Code Ann. § 97-37-5 (1) (Rev. 2000). Aswe have dready determined that it was
not error to sever these two counts, it could not be error to admit evidence relevant to the essentia
elements of both crimes. The only remedy available to Wright to prevent the jury's misuse of this evidence
of prior crimind activity was alimiting ingruction under Missssppi Rule of Evidence 105. Aswe have
aready observed, Wright did have the benefit of such an ingtruction.

V.
Issue Three: Prior Inconsistent Statement | nstruction

T11. Wright had requested the trid court to ingtruct the jury that, in evaluating the credibility to assign to
Deputy Campbel's testimony, it should take into account the fact that he had made statements prior to the
trid that were inconastent with histrid testimony. The court refused the ingtruction saying thet it was "a
comment on the testimony of one witness as to one particular part of that one witnesss testimony. And for
that reason the Court is refusing that ingtruction.”

112. The dleged incongstency in Campbell's pre-trial statement arose out of the fact that, in his written
report shortly after the incident, Campbell had not mentioned seeing the defendant holding a shiny object
whilein the store nor had he reported seeing Wright throw such an object into the car before running away
on foot.

113. We agree with Wright's contention that it is not, asthe trid court held, an improper comment on the
testimony of awitness to ingruct the jury regarding the proper effect to give to prior inconsstent statements
by witnesses testifying at trid. Such ingtructions have been approved in a number of prior decisons of the
Missssppi Supreme Court. See, e.g., Ferrill v. Sate, 643 So. 2d 501, 505 (Miss. 1994); McGee v.
Sate, 608 So. 2d 1129, 1135 (Miss. 1992).

124. The State argues that Deputy Camphbell's prior written report was not an incong stent statement
because it did not comment one way or the other as to whether Wright was holding a shiny object when the
Deputy observed him insde the store. Thereis, however, substantid authority in the rules of evidence that
when a prior statement is entirely slent asto a matter later asserted by the declarant and the matter seems



important to the subject under consideration, the earlier sllence may be viewed as inconsstent. 1
McCormick on Evidence § 34 (John W. Strong ed., 5" ed. 1999). We are satisfied that information that
the defendant was brandishing an object resembling apistol isthe kind of thing the "sllence’ rule was
intended to address and that the officer's failure to include such information in hisinitia report can
legitimately be said to cast doubt on histestimony at trid. However, the impeachment vaue of this prior
incongstent statement would gppear limited solely to the issue of whether the officer saw agun in Wright's
hand inside the store and would not necessarily cast the remainder of his testimony into question. In fact, the
remainder of histestimony regarding what he saw does not gppear to bein dispute.

5. In ng the prgjudicia impact of thisissue, we note that we are not dealing with an evidentiary
ruling in which Wright was denied the opportunity to introduce the prior statement. He was, in fact,
permitted to put the statement before the jury and was certainly free to strenuoudy argue to the jury the
questionable nature of the officer's apparently-bel ated recollection of arather Sgnificant fact. The sole error
was the court'srefusd to indruct the jury that the law did permit them to weigh the previous statement in

ng the officer's credibility. In light of the foregoing and the fact that there was other compelling
evidence from the store clerk that the defendant had a gun and the fact that the gun itself was recovered
under circumstances that tended to link it to the defendant, we do not think that Wright has demonstrated
aufficient prgjudice in the court's failure to give his requested ingtruction to require this Court to overturn the
conviction.

V.
| ssue Four: Evidence of Other Crimes

1116. During Wright's cross-examination, the prosecuting attorney was atempting to have Wright concede
his presence a the location of the robbery at the criticd time. In an unrespongve answer, Wright said the
following:

| just. .. it'salot moreto the case theré's somethings | can't say because incriminate me, because
we have other charges that's a part of this case. And | don't want to incriminate mysdlf on this.

117. The prosecuting attorney ignored this unresponsive answer and attempted to continue his cross-
examination. However, after two further questions, Wright's counsel moved for amigtrid based on possble
prejudice in the jury's eyes upon learning that Wright had additional pending crimina charges. The trid court
noted that Wright's answer was not elicited by the State and that the prosecution did its best to ignore the
satement. Finding that the damage was, in essence, a sdf-inflicted injury, the court denied the motion. That
ruling was not reversible error. It is afundamentd principle of law that a defendant cannot complain about
evidence that he himsdlf produced at trid. Hobson v. State, 730 So. 2d 20 (115)(Miss. 1998).

118. THE JUDGMENT OF THE PEARL RIVER COUNTY CIRCUIT COURT OF
CONVICTION OF ATTEMPTED ROBBERY BY THE EXHIBITION OF A DEADLY
WEAPON AND SENTENCE OF FORTY YEARSASA HABITUAL OFFENDER, AND
CONVICTION OF POSSESSION OF A FIREARM BY A CONVICTED FELON AND
SENTENCE OF THREE YEARSAS A HABITUAL OFFENDER, SAID SENTENCE TO RUN
CONSECUTIVE TO THE ATTEMPTED ROBBERY SENTENCE, ALL IN THE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, ISAFFIRMED. COSTS OF
THISAPPEAL ARE TAXED TO PEARL RIVER COUNTY.



KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS, LEE, IRVING,
MYERSAND CHANDLER, JJ., CONCUR.



