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BEFORE SOUTHWICK, P.J., BRIDGES, AND LEE, JJ.
SOUTHWICK, P.J., FOR THE COURT:

1. Marcus Starks was convicted after ajury tria of armed robbery. On appeal, he argues that he was
entitled to acircumstantia evidence ingtruction and that his motion for directed verdict should have been
granted. Finding no merit to these daims, we affirm.

FACTS

2. Just after midnight in January 1999, Mercile Hayes was robbed at gunpoint in the parking lot of a
Tunica County casino. She testified that she gave the robber her purse and that he fled as a passenger in a
dark colored automobile. Hayes was able positively to identify the man who robbed her as Robert Johnson,
who was Starks co-defendant, but she did not see the driver.



3. At approximately 12:40 am., Ricky Talapin, a security officer at the casno where Hayes was robbed,
noticed a suspicious car in the parking lot driving dowly past the employee entrance. He identified the
vehicle as adark colored vehicle with shiny chromerims. At trid, Tdapin testified that there were two black
malesin the car and that Starks was the driver.

4. A short time later, at gpproximately 1:00 am., a anearby casino, Keith and Tammy Moore were
exiting their car when they too were gpproached by a man holding a gun. After teling the victims to throw
everything on the ground, the robber took Mr. Moore's shaving kit and Mrs. Moore's purse. At trid, Mr.
Moore testified that the robber got into the passenger sde of adark colored automobile with shiny rims.
Mr. Moore was able to identify the man who robbed them as being Robert Johnson, but he did not see the
driver of the car.

5. Security officer Tagpin observed the same dark-colored automaobile with shiny rimsin the casno
parking lot & around 2:00 A.M. He tetified at trid that the car was sill occupied by the sameindividuals
and that Starks was the driver.

6. Law enforcement agenciesin the area were derted to the armed robberies and to be on the lookout for
adark colored automobile with shiny chrome rims. Larry White, an officer with the Tunica Police
Department, was on patrol that morning when he received the aert. Shortly theresfter, while stopped in a
convenience store parking lot, White noticed an automobile matching the description that he had just
received. White followed the vehicle asit |ft the store, called for assstance, and then pulled the vehicle
over. Officer White testified that Starks was the passenger in the vehicle. A search of the automobile found
achrome handgun, Mr. Moore's shaving bag, and a credit card with Mercile Hayess name oniit. The
vehicle was registered to Starks. Both Starks and Robert Johnson were arrested.

7. Starks and Johnson were indicted on three counts of armed robbery. After ajury trid, Starks was
convicted of only one count of armed robbery. He appedls.

DISCUSSION
I. Circumstantial evidence jury instruction

118. Starks requested a circumstantial evidence ingtruction, but it was denied. The State argues that the issue
is proceduraly barred on appeal because Starks failed to object to the denid of the proposed ingtruction.
The State cites recent authority that failure to object to the refusad of ajury indruction bars the issue from
appellate review. Bell v. Sate, 725 So. 2d 836, 854 (Miss. 1998), citing Nicholson ex rel. Gollott v.
State, 672 So. 2d 744, 752 (Miss. 1996). We acknowledge that language of Bell, which was decided on
December 17, 1998.

9. However, the Supreme Court on March 12, 1998, had specificaly regjected Nicholson's procedure of
requiring an instruction to be offered, and if refused, to except to the refusal. Duplantis v. State, 708 So.
2d 1327 (Miss. 1998). The Court said that this part of Nicholson was"dicta," and found that "we did not
intend to overrule existing case law and therefore require litigants to object to the denid of indtructions that
they themsdves have offered. Duplantis, 708 So. 2d at 1339. The court went on to explain that " precedent
of this Court makesit clear that an issue involving the denid of arequested jury indruction: . . . is
proceduraly preserved by the mere tendering of the ingtructions, suggesting that they are correct and asking
the court to submit them to thejury. . . ." Id. at 1339 - 1340, quoting Carmichael v. Agur Realty Co., 574



So. 2d 603, 613 (Miss. 1990). Bell was later than Duplantis, but on the same day as Bell was a decison
that again cited Duplantis and denied that any requirement exists of excepting to the refusd of an offered
indruction. Finley v. State, 725 So. 2d 226, 231 (Miss. 1998). Bell did not note the thorough discussion
in the Duplantis case of the sgnificant and unexplained change in the law that Nichol son would cause. Until
the Supreme Court overrules Duplantis and cases that rely on it, we find no procedura bar.

1120. On the merits, then, we note that a circumstantia evidence ingtruction must be given when the
prosecution cannot produce an eyewitness or a confession to the offense charged. Stringfellow v. State,
595 So. 2d 1320, 1322 (Miss. 1992). A circumstantia evidence ingtruction is not required unless on the
central eements of the offense "the evidence for the prosecution iswhoally circumgantid . . . ." Keysv.
State, 478 So. 2d 266, 267 (Miss. 1985).

T11. The Supreme Court was faced with asmilar dtuation in Flemmons v. State, 419 So. 2d 1034 (Miss.
1982). The accused's automobile occupied by two men was seen afew minutes prior to the robbery at the
rear of arestaurant. When an employee approached the vehicle, it quickly drove away. Soon afterwards, a
person identified by awitness as the accused walked into the restaurant to inquire about change. He was
soon followed by a second, shorter man. The accused Ieft, and the second man then displayed aweapon
and robbed the cashier of $25. The cashier positively identified the accused as the person who had asked
for change. A patron who had struggled with the shorter man identified the pistol based on its didtinctive
markings. The robber ran outside towards a fast-food franchise, from which the accused's automobile was
seen speeding away a short time later. Two hours later the accused and a shorter man were stopped in a
vehicle matching the description of the one that been seen at the restaurant. The accused gave afictitious
name. A search of the automobile discovered a pistol owned by the accused that the patron said was the
same one as used in the robbery. Id. at 1035.

112. The Flemmons Court said that no circumgtantial evidence ingtruction was necessary. Id. at 1036. In
neither Flemmons nor here was the accused seen committing the crime. The eyewitnesses testified that
someone e se committed the crime, that the accused was in the area at the same time, and that within a
short time after the crime the accused and the person positively identified as the perpetrator of the actua
robbery were stopped in the same vehicle aswas at the crime scene. In Flemmons the weapon used was
identified as belonging to the accused, though the other person was using it. Id. a 1035. An officer testified
to seeing Starks and the person others identified as the actud robber in the vehicle shortly after each of two
of the crimes. Here the automobile from which the perpetrator left after committing a robbery was quite
smilar to that owned by the accused. We can find no principled way to digtinguish Flemmons.

1113. Though no eyewitness could place either Starks or Flemmons as directly helping the identified armed
robber, his contemporaneous connection with the robber was sufficiently shown by direct evidence that the
circumgantia evidence ingruction was not needed. "The existence of any direct evidence iminatesthe
need for acircumgantid evidence indruction.” Sullivan v. State, 749 So. 2d 983, 992 (Miss. 1999). We
find no error in refusng the indruction.

II. Sufficiency of the evidence

114. Starks aso argues that the evidence was insufficient to support his conviction. The State argues that
theissueis procedurally barred for two separate reasons. First, an gppellate rule requires that an appellant
identify each issue separately initsbrief in a"statement of issues” M.R.A.P. 28(8)(3). The sufficiency of the
evidence issueis not listed in the brief on the page for the statement of the issues. However, it waslisted in



the table of contents as a separate issue and presented separately in the body of the brief. Whether
oversight or some other explanation caused the omisson in the actud statement of issuesis unimportant.
The purpose of the statement is notice to other parties and to the court. We find no absence of notice. We
use the power granted usin adifferent rule to suspend the operation of Rule 28(a)(3) for good cause.
M.R.A.P. 2. Thefact that the State was aware of the separate argument after reading Starks's brief
indicates there was no lack of notice.

115. Not to be denied, the State also argues that the issue is proceduraly barred because Starks s motion
for adirected verdict did not alege a specific deficiency in the State's case. There is authority that failure to
be specific can be awaiver of the issue on gpped. Banks v. State, 394 So. 2d 875, 877 (Miss. 1981).
After the State rested, Starks's counsel moved for a"directed verdict of acquittal asto dl three counts.” We
find the need for specificity to have been relied upon in Stuations in which a narrow and not atogether
obvious deficiency is suggested on gppedl. E.g., Sheffield v. State, 749 So. 2d 123, 126 (Miss. 1999) (in
burglary apped argued that no proof offered that the building was a"dwelling"; at trid did not make that
argument). Here, the failure to have direct evidence identifying Starks as a participant in the armed robbery
was the obvious point of the motion and is dso the argument on apped. We will not gpply a procedura

bar.

1116. Moreover, when reviewing the sufficiency of the evidence, we review the lower court's ruling when the
last challenge was made. Wetz v. State, 503 So. 2d 803, 808 (Miss. 1987). Starks made a motion for
JINOV, or, in the dternative, for anew trid after the verdict was returned. In the trid brief in support of the
moation, he dleged specificaly that the State's evidence was insufficient to support a guilty verdict because
there were no eyewitnesses that Starks committed the robberies or aided and abetted in the commission of
the robberies.

7117. Our standard for reviewing a challenge to the sufficiency of the evidence requires usto view the
credible evidence consstent with the verdict as true. On gpped dl reasonable inferences are given to the
prosecution once the jury has reached the guilty verdict. We may reverse only if the evidence considered in
the light most favorable to the verdict smply would not convince reasonable and fair-minded jurors of guilt.
McClain v. State, 625 So.2d 774, 778 (Miss. 1993).

1118. Starks was seen by security officer Tdapin in the company of the man identified as the armed robber
just after two of the robberies. He was arrested in the same vehicle as that identified by security officer
Tdapin and by the victims. Starks was the owner of the vehicle, and it contained items belonging to the
victims of the armed robberies. The evidence was sufficient.

119. THE JUDGMENT OF THE CIRCUIT COURT OF TUNICA COUNTY OF CONVICTION
OF ARMED ROBBERY AND SENTENCE OF EIGHT YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. SENTENCE SHALL
RUN CONSECUTIVE TO ANY AND ALL SENTENCESPREVIOUSLY IMPOSED AND
STARKSSHALL NOT BE ELIGIBLE FOR PAROLE. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO APPELLANT.

McMILLIN, CJ.,, KING, P.J., PAYNE, BRIDGES, THOMAS, LEE, IRVING, MYERS
AND CHANDLER, JJ., CONCUR.



