IN THE COURT OF APPEALS
OF THE
STATE OF MISSI SSI PPI
NO. 2000-CA-00522-COA

DAN M ORRISON APPELLANT
V.

MISSISSIPPI ENTERPRISE FOR TECHNOLOGY, INC., UNIVERSITY OF
SOUTHERN MISSISSIPPI, THE STATE BOARD OF HIGHER EDUCATION,

STATE OF MISSISSIPPI AND JIM MEREDITH APPELLEES

DATE OF TRIAL COURT JUDGMENT: 02/09/2000

TRIAL JUDGE: HON. ROBERT H. WALKER

COURT FROM WHICH APPEALED: HANCOCK COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: WOODROW W. PRINGLE 111

ATTORNEY S FOR APPELLEES: OFFICE OF THE ATTORNEY GENERAL
BY: JOY W. BEEDLE, LEE PARTEE GORE

NATURE OF THE CASE: CIVIL - OTHER

TRIAL COURT DISPOSITION: SUMMARY JUDGMENT TO DEFENDANTS

DISPOSITION: AFFIRMED - 05/08/2001

MOTION FOR REHEARING FILED: 5/10/2001; denied 7/31/2001

CERTIORARI FILED: 8/10/2001; denied 10/11/2001

MANDATE ISSUED: 11/1/2001

BEFORE SOUTHWICK, P.J., BRIDGES, AND LEE, JJ.
SOUTHWICK, P.J., FOR THE COURT:

1. Summary judgment was granted to the defendants on a suit dleging wrongful termination, tortious
interference with contract and other clams. The plaintiff argues on gpped that the defendants denied him
procedura guarantees that arose from his employment, and that he presented sufficient evidence on his
clamsto create adispute of materid fact. We find no merit in the arguments and affirm.

FACTS

2. Missssppi Enterprise for Technology, Inc. (MSET) isanonprofit corporation organized under state law
in January 1994. All MsET employees are provided by the Univergity of Southern Mississppi (USM)
pursuant to a personne services agreement entered into between MsET and USM on July 1, 1994,
According to that agreement, dl personnd remain employees of USM.

113. MsET announced that the corporation was seeking agpplicants for the position of executive director. The
plaintiff, Dan Morrison, was ultimately offered the position by letter dated May 3, 1994. The letter, which
was sgned by Jm Meredith as MsET's board chairman, stated that Morrison would be an employee of



USM and that there was sufficient funding for two years of initid employment. Morrison accepted the offer
and assumed his duties as MSET executive director on July 1, 1994. No other document exists that might
be a contract of employment. Morrison held the position with MsET from July 1, 1994 until he was
suspended beginning on August 12, 1997. He received merit based sdary increases from USM based on
recommendations from MsET's board.

4. On August 11, 1997, a hearing was held by USM on a clam by afemale employee that Morrison had
engaged in sexud harassment. The claim later was found not to be based on sufficient evidence. At the
hearing the employee dleged that MsET funds had been paid by Morrison to hisfirst cousin for consulting
work. After the hearing, Morrison arranged to meet with MsET board chairman Jm Meredith. Morrison
attempted to explain to Meredith the payments that had been made to his cousin. Meredith, acting as
chairman of MSET board of directors, discussed the matter with some other members of the board in a
telephone conference. The result was to suspend Morrison with pay pending an investigation. Since USM
was Morrison's actud employer, the suspension was affirmed by USM in an August 13, 1997 letter to
Morrison from Karen Y arbrough, the university's then-acting vice president for research and planning.

5. Following an investigation, including an independent audit, the MsET board of directors met on
September 16, 1997 and cast a vote of "no confidence” with respect to Morrison's continued employment
asits executive director. Based on this vote, Morrison's employment was terminated by USM in aletter
dated September 26, with termination to be effective on October 31, 1997.

6. In duly 1998, Morrison filed suit in the circuit court of Hancock County againg MsET, USM, the State
Board of Higher Education and the State of Mississippi. Morrison later amended his complaint to add Jm
Meredith as a defendant and to include a claim that Meredith tortioudy interfered with his employment
contract. All defendants filed motions for summary judgment. Following a hearing on the motions, the trid
court entered its memorandum opinion and judgment, dated February 14, 2000, granting summary
judgment to al defendants.

DISCUSSION
|. Due process

7. When granting judgment, the lower court found that "Morrison had no protected property interest in
continued employment, therefore his due process clams must . . . fal." On apped, Morrison argues that his
clam of due process was not dependent upon the existence of an employment contract, but rather the claim
is supported on two separate bases. One isthe generd grievance procedure outlined in the USM employee
handbook and the other is the procedure provided in USM's ethics in research, scholarly, and cregtive
activities policy. Morrison clams that as an employee of USM, he was entitled to these procedures. The
falure of the univeraty to follow them deprived him of due process.

A. Grievance Policy

18. We will first discuss the grievance procedure as outlined in USM's employee manual. An employee
should firgt seek informa resolution of a dispute by giving written notice of agrievance to thefirst leve
supervisor within ten days of the incident. The supervisor then has five days to respond. If the supervisor's
answer is unsatisfactory, then the employee has one week to forward the grievance to the director or
academic dean, who will provide awritten answer within one week. If that answer is unsatisfactory, then the



employee has ten days to forward the complaint to the appropriate vice president. The vice president will
evauate the facts, meet with the employee, and render a decison within five days of the meeting. If il
unsatisfied, the employee then has two weeks to file a written request with the equa employment
opportunity/affirmative action officer. The univeraity grievance committee will conduct a hearing. Its decison
will be forwarded to the president, who will render the find decision within five days of the hearing.

19. On November 7, 1997, which was within ten days after the October 31 end of his employment,
Morrison attempted to invoke the grievance procedure by writing a USM vice presdent. The university did
not then follow the process that we have just summarized. Our question becomes whether any of this
creates rights on which Morrison may successtully bring suit.

110. An announced procedure can creste employee rights even in the absence of a contract:

When an employer publishes and disseminates to its employees amanua setting forth the proceedings
which will be followed in the event of an employees infraction of the rules, and there is nothing in the
employment contract to the contrary, then the employer will be required to follow its own manud in
disciplining or discharging employees for infractions or misconduct specifically covered by the manudl.

Bobbitt v. The Orchard Ltd., 603 So. 2d 356, 357 (Miss. 1992). The employment manua in Bobbitt was
later described as "adetailed hierarchicad scheme of potentia offenses an employee might commit together
with a concrete discipline plan for dealing with such offenses”” McCroy v. Wal-Mart Sores, Inc., 755 So.
2d 1141, 1143 (Miss.Ct. App. 1999).

111. The defendants argue that the handbook containing the grievance policy and many other explanations
of employment at USM, aso contains adisclaimer that maintains the gpplicability of the "a-will" doctrine.
The Supreme Court has stated that if the document setting out specia procedures still makes clear that the
employee-at-will Satus remainsin effect, then an employee may be terminated without following the
procedures.

InPerry v. Sears, Roebuck & Co., 508 So.2d 1086 (Miss.1987), this Court held that an employee
handbook cannot be considered a contract between the employer and the employee where the
handbook explicitly states that the employee can be terminated at will. The last paragraph of the
Packard/GM C handbook provides that "the policies and procedures in [this] booklet do not
condtitute alegd contract, and do not modify the month-to-month employment relationship (whichin
fact may not be dtered, amended or extended by any [employee], representative or agent of GM) . .
.." The provison maintains the month-to-month employment status and preserves Packard'sright to
terminate Hartle a will.

Hartle v. Packard Elec., a Div. of General Motors Corp., 626 So. 2d 106, 109 (Miss. 1993).

112. Here, though, the argument is not factually supported by the record. Only parts of the manud are
included. We do not discover the section that contains the disclaimer. The defendants refer usto no part of
the record in which the language gppears and ingtead just quote the language in their briefs. The manud is
sad to contain this provison:

Employment shal be"at will" and shal be terminable "a will" by the Univeraty or saff member with
or without cause. Any oral or written statements or promises to the contrary, other than contracts
issues by the Board of Trustees of Indtitutions of Higher Learning, are not binding upon the University.



We have no reason to doubt the accuracy of the defendants quotation, but we still cannot rely on what
appears in briefs as opposed to in the record.

1113. However, even without the disclaimer we find the procedure different than the kind recognized in
Bobbitt. To use the Court's language in Bobbitt, an "employer will be required to follow its own manud in
disciplining or discharging employees for infractions or misconduct specifically covered by the manud.”
Bobbitt, 603 So. 2d at 357. USM's procedures were not a "rigid, detailed disciplinary scheme” asin
Bobbitt. McCrory, 755 So. 2d at 1144. Indeed, the USM grievance section does not even apply to what
USM must initiate in order to terminate an employee. Ingtead, it is a means for an employee to complain
about actions and conditions. Here, it was not invoked until after Morrison's termination became effective
on October 31, 1997.

114. The grievance policy at USM isto "provide an immediate and fair method by which to settle disputes
which may arise between the university and its employees.” There are "affirmative action grievances” in
which an employee dleges discrimination. Thet is not involved here. A "generd grievance’ is defined as"a
work-related problem or condition which an employee bdievesis unfair or ahindrance to hisor her
effective conduct of employment.” The university's consideration of whether to terminate Morrison is not a
"work-related problem" that is"a hindrance to [Morrison's] effective conduct of employment.” Termination
in the absolute senseis a"hindrance” to doing an effective job, but surely that is not a reasonable
interpretation. In addition, the policy states that an "employee may file a grievance without pendty or fear of
reprisd.” Here, too, the concept isthat the person will be continuing to work for USM but has a complaint
that needs to be addressed.

1115. The policy aso refersto matters that are "unfair,” but we read that in the context of complaints of
problems or conditions a work, not complaints about no longer being employed at dl. It isimportant that
Morrison did not even initiate the procedure until after the effective date of his dismissa. Thus, instead of
being a procedure to resolve work-related problems or conditions, it would be utilized here to consider
whether an employee who has dready left USM had been properly terminated.

116. Had the grievance policy clearly or even reasonably applied to post-termination review, then the
Bobbitt anadysis would be relevant. Here, though, we do not discover a clear right given to employeesto
have their terminations reviewed after their departure. An employer may be required to follow procedures
that it establishes for "disciplining or discharging employees for infractions or misconduct specificaly
covered by the manual.” Bobbitt, 603 So. 2d at 357. This manua does not specifically cover post-
termination review. Thus, we find it does not overcome the generd doctrine of terminable at will
employment.

B. Misconduct in Scholarly and Related Activities

117. Regardiess of the effect of the grievance procedure, Morrison argues that a separate document crestes
procedura rights that aso were ignored. Those arein USM's ethics procedures for research and scholarly
and crestive activities. These procedures gpply to USM'sinvestigating alleged misconduct by a member of
the university relaing to research and other sponsored program activities of the universty. It isintended to
apply to misconduct of the following types:

(1) fabrication, fasfication, plagiarism, deception, or other practices that serioudy deviate from the



accepted practicesin proposing, conducting, or reporting research, scholarly, creetive, or other
sponsored program activities; (2) materid failure to comply with Universty requirements for the
protection of researchers, human subjects, or the generd public or for ensuring the welfare of
laboratory animds; (3) materid failure to protect the environment; or (4) failure to meet other materid
legal requirements governing research, scholarly, creative, or other sponsored program activities.

118. If the university took action against Morrison based on misconduct of the sort covered by this policy,
then there would be issues to consider under Bobbitt v. The Orchard. However, USM did not discharge
Morrison because of misconduct of any sort. He was an employee of USM who worked at MsET based
on the personne services agreement between those two entities. MsET satisfied itsdlf through whatever
investigation it conducted that it no longer had confidence in him. That lack of confidence was tranamitted to
USM. The University then had to decide whether to reassgn Morrison within USM since he could no
longer work at MSET under the personnd services agreement, or € se terminate him. Whatever the
decison, USM had no obligation to perform an investigation under the scholarly misconduct policy. The
University was not acting based on its own decision regarding misconduct but instead terminated Morrison
based on MsET's decision no longer to accept him astheir director.

119. Whether MsET acted properly is amatter that we will discuss below, but the policy on investigating
misconduct in research and related areas was not apolicy that applied to MsET.

[l1. Contract claim

120. Morrison argues that when he accepted the offer set out in the May 3, 1994 |etter, a contract of
employment for two years was created. He further argues that snce funding for his postion was renewed
on ayearly bass, his contractua status was aso renewed on ayearly bass, and that on his date of
termination some eight months remained on his annud contract of employment.

121. We make no determination as to whether the May 3, 1994 offer |etter created a contract of
employment. Even if it did, it would have no effect on the outcome of this case because it would have
expired on July 1, 1996. Thereafter, Morrison was an a-will employee, not an employee with successive
one-year contracts until arefusa to renew was given. We are cited to no authority that someone who
continues in employment after hisinitia contract of employment expires (and we are not holding thet this
letter was such a contract), gains a year-to-year contract to replace it. Instead, we find that a contract of
employment for an indefinite term creates only employment a-will satus. Rosen v. Gulf Shores, Inc., 610
So. 2d 366, 368 (Miss. 1992). Even if the 1994 |etter created an initia contract of employment, a matter
that might not be resolvable on summary judgment, anything after that initia term expired was at best an
indefinite term.

[11. Tortiousinterference

122. Morrison damsthat Jm Meredith tortioudy interfered with his employment relationship with MsET
and USM. Morrison argues that the lower court erred by not addressing whether or not the alegations
made againgt Meredith rose to the level of bad faith.

123. Mississppi law dlows for recovery againg those who intentionaly and improperly interfere with the
performance of a contract between another and athird party, causing the third party not to perform the
contract and thereby causing injury. Shaw v. Burchfield, 481 So. 2d 247, 254-55 (Miss. 1985). Tortious



interference even with at-will employment can be the basis of aclam. Levens v. Campbell, 733 So. 2d
753 (Miss. 1999).

24. However, "one occupying a position of respongbility on behdf of another is privileged, within the
scope of that respongibility and absent bad faith, to interfere with his principal’s contractud relationship with
athird person.” Shaw, 481 So. 2d at 255. Meredith was an employee of USM, serving as the director of
the Center for Higher Learning at the Stennis Space Center. Importantly here, he dso served asthe
chairman of MsET's board of directors. The lower court was correct that Meredith occupied positions of
respongbility asto the employment Morrison, and as such his actions were privileged unless they were
taken in bad faith.

1125. Morrison dleges that there was no privilege because Meredith's conduct sank to the leve of bad faith.
In support of his argument, Morrison makes severd alegations which he clams makes afactud issue asto
bad faith. Of course, what is necessary on summary judgment is that Morrison have presented affidavits or
other evidence that goes beyond his pleadings and at least creates an issue of materid fact. The trid judge
did not address the bad faith question, but merdly relied on the unquestioned proof of Meredith's otherwise
vaid immunity. Since whether a dispute of materid fact existsisaquestion of law that is reviewed anew on
appedl, thefalure of thetrid judge to discuss the point does not in itself condtitute reversible error.

126. Firdt, bad faith raises an issue of mative. It is not necessary for direct evidence to exist, such asan
admission by the defendant that he acted in bad faith. Instead, such a concluson generaly arisesas an
inference from other evidence. The conclusion, though, must be that the actor was malicious or recklesdy
disregarding the rights of the person injured.

127. How "bed faith" adds meaningfully to thistort isinitially somewhat confusing. In order to prove tortious
interference with a contract, a plaintiff must normadly show these dements:

1) the acts were intentiond and willful; 2) that they were cdculated to cause damages to the plaintiffs
in their lavful business; 3) that they were done with the unlawful purpose of causing damage and loss,
without right or justifiable cause on the part of the defendant; and 4) that actua loss occurred.

Levens, 733 So. 2d at 760-61. The Court also said that a"cause of action for tortious interference with a
contract generdly will lie againgt one who mdicioudy interfereswith avaid and enforceable contract.” 1d. at
759-760. Does "bad faith" require that more be proven than the four norma eements of the tort? A
definition of "bad faith" in the context of an insurance company's denying benefitsis mdice, gross
negligence, or reckless disregard for the rights of others. Caldwell v. Alfa Ins. Co., 686 So. 2d 1092,
1095 (Miss. 1996).

128. Wefind that the "privilege" is merely a specific example of having "right or judtifiable cause” to interfere
with the raionship. Tortious interference is based on intermeddling - atort occurs if without sufficient
reason, one person intentiondly interferes with another's contract even if the interference is by giving
information that is completely accurate, when the purpose was to cause interference and injury results. The
earliest satement of the elements of the tort suggests the connection between bad faith and the genera
operation of the tort:

(2) that the acts were intentiond and wilful; (2) that they were calculated to cause damage to the
plantiffsin their lawful business, (3) that they were done with the unlawful purpose of causng damage



and loss, without right or justifiable cause on the part of the defendant (which condtitutes malice); and
(4) that actual damage and loss resulted.

Irby v. Citizens Nat'l Bank of Meridian, 121 So. 2d 118, 119 (Miss. 1960) (parenthetical in origind).
The act must be intentiona and not merely negligent; the purpose must be to interfere with the person's
lawful contract or employment relaion; there must not be right nor judtification involved with the
interference; and loss must result. The word “unlawful™ in the third element of the tort is somewhat
redundant, as the "purpose of causng damage and loss' is unlawful when it is "without right or judtifiable
cause. ..."

1129. This makes the bad faith exception to the privilege no more than what the parenthetica in Irby
provides, namely, that when an intentiona act occurs whose purpose is to cause injury to business without
right or good cause, then thereismdice. A person occupying a position of responghbility on behdf of
another is"privileged,” which is another word for having aright.

1130. Now we turn to the facts of our case. Morrison argues that the known facts of his dismissal raise an
adequate inference of bad faith sufficient to avoid summary judgment. Each lettered section below begins
with a quoted alegation from Morrison's brief, then is followed by our andyss.

131. A. "Meredith edited the independent auditors report prior to its review by members of the MsET
Board of Directors. His editing intentionally increased the prgudicia impact.”

1132. Thisauditor's report resulted from an investigation of the contracts that Morrison entered with his
cousin. It was prepared by certified public accountants. There is no evidence of the nature of Meredith's
editing, other than that one of the auditors was deposed and said that Meredith made " corrections, deletions
and additions to the rough draft." To the extent Morrison is arguing that these auditors alowed Meredith to
meake substantive changes to the meaning of their report, the evidence is absent. That is perhaps amore
serious charge againgt the auditors than againgt Meredith. It is not supported by the mere statement that
Meredith with his knowledge of MSET was given a chance to review and note changes that he felt were
judtified; the auditors still had to determine if they agreed. The admission from the defendants that Meredith
made editing corrections also states that he did not change anything substantive. Morrison acknowledged a
belief that the auditors followed "generaly accepted accounting principles” which isincongstent with
dleging that they dlowed Morrison to digtort the audit.

133. B. "The MsET Board of Directors meeting was caled contrary to the MsET bylaws. The required
notice was not given and a quorum was not present.” There are significant disputes in the record regarding
the meaning of the bylaws, whether adequate notice was given and whether amgority of the executive
committee suffices for aquorum at a board meeting. That Meredith called the meeting as he was authorized
to do, with whatever arguments there may be about notice and quorums, does not show bad faith. It at
worg, if true, indicates alack of care regarding corporate formdities. Those formalities are not an issue.

1134. C. "Meredith did not admit his own involvement in severd of the audit findings. In the minutes of the
Executive Committee meeting by telephone Meredith claimed Morrison participated in a continued pattern
of harassment and firing of gtaff. In fact, Morrison was cleared of these dlegations” What is hepful in
understanding this dlegation is that conference cdls involving some of the executive committee and others
occurred on August 12-13, 1997, just after the charge had come to light that Morrison had been giving a
cousin certain contracts. The board itself met on September 16, 1997, and adopted a "'no-confidence”



resolution.

1135. The genesis of the focus on Morrison's contracts with his cousin was a hearing concerning a USM
employee assgned to MsET who made a sexud harassment clam against Morrison. Two different women
made sexud harassment or age discrimination dams. As shown in minutes from aMsET board meeting a
month after Morrison's suspension, Meredith stated that "[t]he pattern of issues of contracting, harassment,
conflict of interest, indicates bad judgment on the part of leedership, not crimind activity. USM may fed
differently.” Thisisthe bass of Morrison'scdam.

1136. The evidence indicates that Meredith gave to the board a transcript of the conference cal among the
executive committee members from a month earlier. One of the complaints againgt Morrison had been
resolved in hisfavor prior to the conference cdl. An officia notice of afinding that "data presented did not
uphold" the other claim was not made until November 21, 1997, well after the events that are the subject of
Morrison's charges. Meredith was chairman of the board, with obligations to explain the Stuation that the
board faced as well as he could. To mention charges against Morrison that were serious enough to lead to a
USM hearing does not suggest bad faith. As pointed out in section E. below, the board was accurately
informed of the resolution of the dlaims.

137. D. "Meredith told the Executive Committee Dr. Y arbrough was conducting an investigation.
According to Dr. Yarbrough, USM never conducted an investigation." What gppears to be a summary of a
phone call between Meredith and some executive committee members on August 13, 1997, isin the

record. A statement isin the summary that "USM had aready triggered an investigation via Dr.

Yarbrough." In adepostion Dr. Y arbrough later said that USM did not have authority to conduct such an
investigation. However, Morrison's log of events indicates that on August 12 Dr. Y arbrough gave him a
copy of USM's procedures for investigating complaints and said that this would be followed. Morrison's log
suggeststhat Y arbrough initidly thought that some USM procedure applied. Dr. Y arbrough disputes telling
Morrison that USM would investigate.

1138. What Meredith said in a phone call one day after the charge against Morrison first came to light would
have been based on information and reasonable inferences that he then had. Thereis a contested issue at
most of whether Dr. Yarbrough initidly said that USM would investigate. We find this an immeateria
dispute. That the charge against Morrison was made by someone other than Meredith and without any
shown connection with him, are without dispute. The charge raised issues of favoritism in contracting that
might have been improper. Morrison was suspended with pay based on whatever Meredith said in the
conference call. The decison to vote "no- confidence” was made by the board a month later. USM then
dismissed him. The lasting effect on Morrison arose a that later time. 1t was clear then that only Meredith
and others at MsET had investigated, not USM. We find no support for abad faith claim against Meredith
inthis

1139. E. "Grievances filed by Van Natten and Van de Kop againgt Morrison were referred to as staff firings
and harassment. Prior to phone conferences with the Executive Committee, Meredith knew Morrison had
been cleared of one grievance and the other was pending. (He was ultimately cleared of this grievance)"

1140. This matter has dready been discussed under factua alegation section C. Thereis no evidence that the
clamswere found frivolous, and one claim would not be resolved for three more months. In the minutes of
the board meeting someone informed the board, and it appears to have been Meredith, that Morrison had
in fact been exonerated on one of the clams but the Univeraity was dill investigating the other. For the



chairman of the board to mention the charges that had been brought against Morrison, charges in which the
board chairman in no manner isimplicated, and to Sate that Morrison had been officialy cleared of one, do
not condtitute evidence of bad faith.

141. F. "Pursuant to USM procedures Meredith was a complai nant then and was not allowed to conduct
an invedtigation." We have aready found that these procedures did not gpply to him.

142. G. "Meredith never read USM procedures.” Again, since the procedures do not apply, bad faith is not
shown by failing to read them.

143. H. "Meredith told Board members that the McKinnon contract was ora and was for $50,000.00. In
actudity there were 3-4 written contracts for amuch smaler sum.” Thereislittle in the record to support
Morrison's summary of what Meredith said or what alegedly was the truth. In Morrison's deposition he
clams that Meredith made the alegation about $50,000 worth of ora contracts. The audit report is
mentioned at various places in the record, but the report itself does not appear. We do not know what
amount was mentioned at the board meeting. We did find in the record a summary of the August 13, 1997
conference call between Meredith and some other executive committee members. It stated that $16,000
was to be paid the cousin that year, with a proposal pending for $28,500. This summary was from
immediately after Meredith first learned of the issue and before any meaningful inquiry had yet been made.

7144. If Morrison wished to avoid summary judgment based on this charge of intentiona misrepresentation,
he needed to provide evidence. We were pointed specificaly to no part of the record, and have only found
this one reference. That is not evidence sufficient for afactud dispute of bad faith misstating of known facts
about the sgnificance of the charge against Morrison.

145. 1. "Meredith did not inform the Board of the deterioration of his reationship with Morrison." What
specificaly Morrison was supposed to inform the Board is unclear. We do not find in the record any
specifics of the relation between the two men that had to be disclosed to the board, such that failure to do
s0 would congtitute bad faith on Meredith's part.

146. J. "M<sET bylaws do not alow meetings by telephone. Meredith conducted two mestings by telephone
of the Executive Committee August 12 and 13, 1997. During the conference calls Meredith ddliberately
provided false and prgudicia information resulting in Morrisons suspenson.”

147. This conclusory alegation about fase and prejudicid information, to the extent it is referring to
dlegedly fase information described dsewhere in thislist, has there been addressed. MsET datesthat this
was not an executive committee mesting. Whether it was or was not, and whether it had to be such a
mesting to suspend Morrison with pay, we find to be academic. Morrison's clamsrise or fal on whether he
was vaidly terminated, a matter that did not occur until a month after this telephone conference. In addition,
the propriety of holding a telephone meeting of the executive committee is a date law issue. MSET wasa
non-profit corporation. According to its articles of incorporation, it was formed under section 79-11-137
for non-profit corporations. Under the Mississippi Nonprofit Corporation Act, unless the by-laws
gpecificaly prohibit it, even amesting of the board can be held through the use of any means of
communication by which al directors participating may smultaneoudy hear each other during the meeting.”
Miss. Code Ann. § 79-11-255 (2). The bylaws had no prohibition and the executive committee could meet
by phone.



148. K. "[Missssppi Department of Economic and Community Development] funds were improperly
placed in the MsET checking account rather than deposited with USM. MsET dways maintained one
checking account. . . ." Thisdlegation isincomplete in Morrison's brief. It gppears to have suffered from the
risks of modern day word-processing technology as what we have quoted with no concluding punctuation is
then followed on the next page by alegd conclusion that we did not quote that begins in mid-sentence. We
will not address this find incomplete assertion.

1149. In summary, Morrison has succeeded in preparing alengthy list of indicators of bad faith. Quantity
cannot overwhem the absence of substance and materidity. A person such as Meredith with an obligation
as chairman of the board to pursue alegations for which there is no suggestion that he had any connection,
has to make avariety of inquiries and inform numerous people of the issue. In the course of fulfilling that
obligation, he and the target of the investigation may often develop a relationship based on mutud ill will.
We find nothing in the evidence to support a dispute of materid fact that Meredith went beyond hisright --
his privilege -- to investigate and engaged in maicious conduct directed at Morrison.

1650. Summary judgment was gppropriate on dl caims.

151. THE JUDGMENT OF THE CIRCUIT COURT OF HANCOCK COUNTY GRANTING
SUMMARY JUDGMENT IN FAVOR OF THE APPELLEESISAFFIRMED. ALL COSTSOF
THISAPPEAL ARE TO BE TAXED TO THE APPELLANT.

McMILLIN, CJ.,, KING, P.J., PAYNE, BRIDGES, THOMAS, LEE, IRVING, MYERS
AND CHANDLER, JJ., CONCUR.



