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PITTMAN, CHIEF JUSTICE, FOR THE COURT:

111. Jonathan Blake Zeman (" Jonathan™) and Lesa Stanford Zeman ("Lesa") were divorced by decree dated
May 3, 1999. Sole custody of the two children born of their marriage, Jonathan Blake Zeman, |1 ("Blake"),
age 7, and Lesa Brooke Zeman ("Brooke"), age 10, was granted to Jonathan. Lesa was granted regular
vigtation, but such vistation was restricted after Lesa was subsequently incarcerated in Arkansss.

2. Carl and Jean Stanford are the materna grandparents of Blake and Brooke. The Stanfordsfiled a
Petition for Grandparents Viditation Rights on November 29, 1999, in the Chancery Court of DeSoto
County, Mississippi. Jonathan filed a motion to be awvarded atorney's fees under Miss. Code Ann. § 93
16-3(4) (1994) on January 12, 2000. Jonathan then filed his Answer and Defenses and Counter-Petition,
aleging that Miss. Code Ann. § 93-16-3(1) (1994) was uncongtitutiona, that the Stanfords had no standing
to bring the action, and that such vistation disrupted the family life of the children. The Stanfords filed their
Answer to Counter-Petition on February 8, 2000, denying lack of standing or that their visitation with the
children was disruptive.

113. The cause was tried before Chancellor Percy L. Lynchard, ., on April 4, 2000. The Chancellor held
that the Stanfords were entitled to visitation and that such visitation would be in the best interests of the
children, if such vigtation was granted based on the parameters set forth in Martin v. Coop, 693 So.2d
912 (Miss. 1997). On April 18, 2000, the Chancellor entered an order granting the Stanfords visitation
rights. Jonathan then filed his Motion for Reconsideration and/or New Tria. The Chancellor entered an
Order denying Jonathan's motion, and this apped wastimdly filed.

EACTS

4. Carl and Jean Stanford have had arelationship with Blake and Brooke since the children's birth. The



children had routingly eaten Sunday dinners, spent Christmases, and celebrated their cousins birthdays at
the Stanford home prior to the divorce. The curtallment of such activities was afactor in prompting the
Stanfordsto file their petition seeking vigtation rights. Jean Stanford, a schoolteacher at Sacred Heart
schoal, taught Brooke when Brooke was in the second grade. After the divorce, Lesawould bring the
children to the Stanfords home since she was living with the Stanfords at that time. After Lesawas
incarcerated in Arkansas on three counts of attempted capital murder and related charges, her vigtation
with the children was restricted consderably.

5. Theresfter, the Stanfords continued to visit with the children regularly. Jonathan permitted visitation
usualy one weekend per month, which included overnight vistation. In the fal of 1999, the Stanfords
relationship with Jonathan began to deteriorate. The Stanfords were not denied visitation, but they testified
that attempting to vist the children became a " congtant hasde," and that Jonathan faled to return their phone
cdls and attempted to "dictate’ the terms of the vigtation.

116. Jonathan became upset when he learned that the children had been communicating with their mother by
letter and by telephone while a the Stanfords home. Thereis conflicting testimony regarding thisissue. In
his brief before this Court, Jonathan clams that he asked the Stanfords to discontinue alowing any letters or
phone calls between the children and their mother, but that they refused. Jonathan states that he told Jean
that dl letters, mail, and phone cdls to and from the children should come through him, since he felt some of
the calls and letters were very disruptive to the children. Jonathan testified that he told the Stanfords he did
not want letters from Lesato be given to the children until he first had a chance to read them.

7. The Stanfords, however, testified that before alowing the children to spesk to their mother by telephone
and write |etters to her, they first obtained permission from Jonathan. Jean Stanford testified that Jonathan
never told her not to alow the children to write or communicate by telephone with their mother, and that if
he had, she would have complied.

118. Jonathan's testimony at trial acknowledged that the Stanfords complied with hiswishes and that his
displeasure semmed from the fact that |etters from Lesa began "flowing" through the children's materna
aunt. He testified that "we had talked about that and about stopping [passing letters to the children at
school] and that stopped, and then [letters] started flowing through [the materna aunt] bringing them.”
Further, the record reflects the following exchange:

Q. Okay. And after Mrs. Stanford was advised by you of [the letters upsetting the children], did she
stop it?

A. It sopped some time after that, but then they - - like | said, then they started coming through the
daughter....

9. In early December of 1999, Jonathan married his present wife, Regina. Regina and her three children
from a prior marriage moved in with Jonathan and his two children. Soon after, Jonathan permitted Blake
and Brooke to visit with the Stanfords during the day on Christmas Eve, December 24, 1999. The children
normaly spent Christmas Eve night with their grandparents and gresat-grandparents, and Jean became very
upset when Jonathan picked the children up later in the afternoon that day. Jonathan testified that the
holiday Stuation was different now since he had remarried and had other family membersto vist.

120. The Stanfords filed a Petition for Grandparents Vistation Rights on November 29, 1999. They



tedtified that they did not wish to interfere with the way Jonathan rears his children, but that they wish to
maintain anorma relaionship with the children. After being served with the summons and petition on
January 6, 2000, Jonathan stopped dl vigtation until the cause came for trid on April 4, 2000. In his
counter petition, Jonathan requested that the Stanfords be enjoined from visiting, coming about or around
him or his children unless specificaly invited by him and under the circumstances and conditions of vigtation
with the grandchildren as dictated by him and him done. Jonathan then filed a motion for attorney's fees
pursuant to Miss. Code Ann. 8 93-16-3(4) (1994).

T11. On April 18, thetrid court entered an Order Granting Granparents Visitation Rights based on the fact
that a viable relationship had been established between the Stanfords and the children and that it would be
in the best interest of the children to alow the Stanfords vistation rights. After his Motion for
Recongderation And/Or New Trid was denied, Jonathan filed the present apped, raising the following
issues.

|.WHETHER THE CHANCELLOR ERRED IN HISINTERPRETATION OF MISS.
CODE ANN. 893-16-3(1), BY ALLOWING GRANDPARENTAL VISITATION RIGHTS
EVEN THOUGH VISITATION HAD NOT BEEN UNREASONABLY WITHHELD, AND
WHETHER SAID CODE SECTION ISUNCONSTITUTIONAL IFIT ALLOWSFOR
SUCH RIGHTS.

II. WHETHER THE TRIAL COURT ABUSED ITSDISCRETION IN AWARDING THE
EXTENT OF UNRESTRAINED VISITATION TO THE GRANDPARENTS.

I. WHETHER THE TRIAL COURT ERRED IN FAILING TO AWARD ATTORNEY'S
FEES PURSUANT TO MISS. CODE ANN. 8§ 93-16-3(4).

DISCUSSION

112. A limited standard of review is employed by this Court in reviewing decisons of a chancdlor. Reddell
v. Reddell, 696 So.2d 287, 288 (Miss.1997) (citing Carrow v. Carrow, 642 So.2d 901, 904
(Miss.1994)). The findings of achancdlor will not be disturbed on review unless the chancellor abused his
discretion, was manifestly wrong, or made a finding which was clearly erroneous. Bank of Miss. v.
Hollingsworth, 609 So.2d 422, 424 (Miss.1992) (citing Smith v. Dorsey, 599 So.2d 529 (Miss.1992);
Bowers Window & Door Co. v. Dearman, 549 So.2d 1309 (Miss.1989)). For questions of law, the
standard of review is de novo. Consolidated Pipe & Supply Co. v. Colter, 735 So.2d 958, 961
(Miss.1999) (ating Harrison County v. City of Gulfport, 557 So.2d 780, 784 (Miss.1990)).

I
A. The applicability of § 93-16-3(1).

113. The Mississippi Legidature enacted the Grandparents Vidtation Rights Statutes, Miss. Code Ann. 8 §
93-16-1 to -7(1994), to facilitate vidtation rights to grandparents in certain circumstances. At issueis
whether the chancellor should have applied § 93-16-3(1) or (2). The statute providesin pertinent part:

(1) Whenever a court of this state enters a decree or order awar ding custody of a minor child to
one (1) of the parents of the child or terminating the parenta rights of one (1) of the parents of a
minor child, or whenever one (1) of the parents of aminor child dies, either parent of the child's



parents who was not awarded custody or whose parentd rights have been terminated or who has
died may petition the court in which the decree or order was rendered or, in the case of the death of a
parent, petition the chancery court in the county in which the child resdes, and seek vigtation rights
with such child.

(2) Any grandparent who is not authorized to petition for viditation rights pursuant to subsection (1) of
this section may petition the chancery court and seek vigtation rights with his or her grandchild, and
the court may grant vigitation rights to the grandparent, provided the court finds:

(8 Thet the grandparent of the child had established a viable relaionship with the child and the parent
or cugtodian of the child unreasonably denied the grandparent visitation rights with the child; and

(b) That vigtation rights of the grandparent with the child would be in the best interests of the child.
Miss. Code Ann. § 93-16-3 (1994) (emphasis added).

1114. Jonathan argues that subsection (1) does not gpply because Lesa Zeman, the natural mother, is not
dead nor have her parentd rights been terminated. This assartion isincorrect. The plain language of the
datute clearly provides that "when an order is entered awarding custody of aminor child to one of the
parents...either parent of the child's parents who was not awarded custody...may petition the court in which
the decree or order was rendered...and seek vigitation rights with such child.” It is undisputed that Jonathan
was awarded sole custody of the children. The Chancellor was therefore correct in holding that § 93-16-
3(1) was the proper basis for the Stanfords petition for grandparent visitation.

1115. Jonathan argues that because the conditions of subsection (2) were not met, the court erred in
awarding vigtation to the Stanfords. Because the Chancellor correctly held that subsection (1) applied,
subsection (2) need not be considered.

B. The congtitutionality of § 93-16-3(1).

1116. Jonathan further chalenges the condtitutiondity of § 93-16-3(1), arguing that the Statute granted the
Chancellor the unrestrained authority to invade the privacy of the Zeman family. In ruling that § 93-16-3(1)
passed condtitutional muster, the Chancellor correctly noted that this Court has previoudy addressed the
identicd issue. In Martin v. Coop, 693 So. 2d 912 (Miss. 1997), the paterna grandparents sought
vigtation with their grandchild under § 93-16-3(1) following the deeth of the child's father. This Court held:

The Fifth and Fourteenth Amendments to the United States Congtitution proscribe governmental
interference with individud liberties such as a parent's right to determine his child's care, custody and
management. See Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 1394-95, 71 L.Ed.2d
599 (1982). However, thisright is not absolute. See Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct.
1526, 32 L.Ed.2d 15 (1972) (parentd decisons may be curtailed by the State asin the best interest
of the child). The Missssippi Legidature has determined that a grandparent may petition the court for
vigtation if aparent has died. This statute does not deprive the parents of their right to raise their
children by determining the care, custody and management of the child. Mississippi's grandparent
vigtation act does not intrude upon this parentd liberty, and as such, it is conditutiond.

693 So. 2d at 915.



1117. Jonathan attemptsto rely on Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054, 147 L.Ed. 2d 49
(2000), where the United States Supreme Court refused to uphold a Washington statute providing that any
person may petition the court for vidtation at any time and that a court may order vistation rights for any
person when vistation may serve the best interests of the child. The Supreme Court held that said statute
violated the fourteenth amendment substantive due process rights of the mother, as applied to permit
paternad grandparents, following the death of children's father, to obtain increased court-ordered vigtation,
in excess of what the mother had thought appropriate. The plurdity opinion described the statute as
"breathtakingly broad,” id. a 67, 120 S.Ct. a 2061, and stated that although the state supreme court had
the opportunity to give the statute a narrower reading, it declined to do so. Id. at 2056.

118. The gatute in Troxel swept too broadly by permitting any person to petition at any time with the only
requirement being that the court find that visitation serves the best interest of the child. In contrast, this
Court, viaMartin, specificaly requires the Chancellor to consider certain factors before awarding visitation
in order to ensure that parents are not deprived of their right to rear their children and determine their
children's care, custody, and management. Martin, 693 So.2d at 915. The limitations imposed by this
Court initsinterpretation of § 93-16-3 clearly result in the "narrower reading” that was lacking in Troxel.
The factors set forth in Martin specificaly prohibit a Chancellor from ordering vistation which would
interfere with a parent's right to rear his or her children.

119. Mindful of the requirements of Martin, the Chancellor in the case sub judice carefully considered each
factor in light of the evidence presented at trid before entering his order setting vigtation between the
Stanfords and their grandchildren. Accordingly, Jonathan's argument regarding the condtitutiondity of § 93-
16-3(1) is without merit.

1120. Jonathan's second argument is that the Chancellor erred in awarding excessive vistation to the
Stanfords. In Martin, this Court emphasized that the best interest of the child must dways remain the
polestar consideration. 693 So.2d at 915. This Court also set forth ten factors to be considered by a
chancdlor in determining grandparent visitation:

1. The amount of disruption thet extensve visitation will have on the child's life. Thisincludes
disruption of schoal activities, summer activities, as wel as any disruption that might take place
between the naturd parent and the child as aresult of the child being away from home for extensive
lengths of time.

2. The auitahility of the grandparents home with repect to the amount of supervision received by the
child.

3. The age of the child.

4. The age, and physica and mentd hedth of the grandparents.

5. The emotiond ties between the grandparents and the grandchild.
6. The mord fitness of the grandparents.

7. The digtance of the grandparents home from the child's home.



8. Any undermining of the parent's generd discipline of the child.
9. Employment of the grandparents and the responsilities associated with that employment.

10. The willingness of the grandparents to accept thet the rearing of the child is the responsibility of the
parent, and that the parent's manner of child rearing is not to be interfered with by the grandparents.

Id. at 916.

121. In the case sub judice, the Chancellor specificaly found that it was in the best interests of the children
to dlow vigtation with the Stanfords, sating:

The Court finds that based on the rdationship which the maternd grandparents had with the children
during the period of time in which they were dlowed to vist or during the period of timein which their
own child was married to the defendant, that a very viable relationship was established, and
accordingly, it would be in the children's best interest to dlow or to require that visitation be mandated
between grandparent and grandchildren.

The Chancdlor then carefully made findings on each of the ten factors set forth in Martin in deciding the
extent of vigtation that should be alowed.

122. Jonathan argues that the Chancellor ignored certain evidence in awarding vidtation. In support of this
argument, he repeetedly cites record testimony that the Chancellor "failed to be mindful of," or "failed to
take into consderation.”

123. While the Chancellor may not have specificaly mentioned certain testimony or evidence when making
his findings on the Martin factors, this Court will not disturb those findings unless (1) his findings are not
supported by substantial credible evidence, (2) he has either committed manifest error, or (3) he gpplied an
erroneous lega standard. Bredemeier v. Jackson, 689 So.2d 770, 775 (Miss.1997). Asthereis
substantia evidence undergirding the Chancdlor's findings, we uphold his determination regarding
grandparent vigitation.

124. Jonathan further argues that the Chancellor abused his discretion by granting the Stanfords "more and
extensve vigtation with no restrictions whatsoever” than he had previoudy awarded the non-custodia
mother.

1125. The Chancellor awarded the Stanfords one weekend per month, aternating holidays, and one week in
the summer with the children. In Martin, the Court held that visitation granted to grandparents should be
less than that which would be awarded to a non-custodia parent, unless the circumstances overwhelmingly
dictate that such vigtation isin the best interest of the child, and it would be harmful to the child not to grant
it. Martin, 693 So.2d a 915. Before her incarceration, Lesa Zeman was granted visitation with the
children two weekends a month, on dternating holidays, four weeks in the summer, and any other such
reasonable vistation as could be mutually agreed upon by the parties. After her incarceration, Lesas
vigtation with the children was suspended until further order of the court. At the time of thetrid, Lesawas
dill incarcerated in Arkansas.

126. In Settle v. Galloway, 682 So.2d 1032 (Miss. 1996), this Court awarded grandparents more
vigtation with their grandchild than the naturd father had with the child. Settle was decided one year before



Martin. Both cases, however, recognize that naturd grandparents do not have aright to vigt their
grandchildren that is as comprehensive to the rights of a parent. Settle held that grandparent vigtation
congsting of every other weekend and on Easter and Thanksgiving days on aternating years was not
excessve dueto the fact that the father was serving overseas in the military and was therefore unable to
exercise his parentd vigtation rights. Settle, 682 So.2d at 1035. The case at bar is analogous as Lesa
Zeman is unable to exercise her previoudy awarded vidtation rights due to her incarceration. Significantly,
the vigtation awarded to the Stanfords was less than the amount initially granted to Lesa Zeman before her
incarceration.

27. Conddering these factors, we hold that the Chancellor did not abuse the wide range of discretion heis
afforded on metters of vigtation.

1128. Jonathan aso contends that the trid court erred in refusing to award him attorney's fees pursuant to
Miss. Code Ann. § 93-16-3(4). The statute provides that:

Any petition for vigtation rights under subsection (2) of this section shdl be filed in the county where
an order of custody asto such child has previoudy been entered. If no such custody order has been
entered, then the grandparents petition shdl be filed in the county where the child resdes or may be
found. The court shal on motion of the parent or parents direct the grandparents to pay reasonable
attorney's fees to the parent or parents in advance and prior to any hearing, except in casesin
which the court findsthat no financial hardship will be imposed upon the parents. The court
may also direct the grandparents to pay reasonable attorney's fees to the parent or parents of the
child and court costs regardless of the outcome of the petition.

Miss Code Ann. 8 93-16-3(4) (1994) (emphasis added). Finding that no order had been entered prior to
thetrid directing the payment of attorney's fees, the Chancellor stated that he assumed the matter had been
taken under advisement. The Chancellor then held that under the statute and the generd law regarding
attorney'sfeesin Missssippi, awards of attorneys feesin cases of a domestic nature are discretionary with
the court. The Chancellor noted that Jonathan is gainfully employed, earning a gross pay of $5,329 per
month and living in a home worth in excess of $100,000. The Chancellor denied Jonathan relief based on
this information, Sating that he had not demonstrated an inability to pay. The Chancdlor determined that
each party would be responsible to pay that party's own attorney and that court costs would be equdly
borne by both parties.

1129. Jonathan argues that evidence adduced at tria revedsthat the lawsuit had imposed afinancid hardship
upon him. He points to the fact that he was supporting a pregnant wife, with five children living in the home,
that he was working two jobs to make ends mest, and that he was receiving no financia assstance from the
natural mother. Jonathan argues that the Stanfords were financialy secure and perhaps in a better position
to bear the brunt of attorney's fees;, however, he dso points to the fact that the Stanfords were receiving
financid assistance from Lesa Zeman'sfiancé in order to retain ther attorney.

130. An award of attorney's feesin domestic casesis largely a matter entrusted to the sound discretion of
thetria court. Poole v. Poole, 701 So.2d 813, 818 (Miss. 1997); Arthur v. Arthur, 691 So.2d 997,
1004 (Miss.1997). Unless the chancdlor is manifestly wrong, his decision regarding atorney feeswill not
be disturbed on appeal. Bredemeier, 689 So.2d at 778. Absent an abuse of discretion, the chancellor's



decison in such matters will generaly be upheld. Armstrong v. Armstrong, 618 So.2d 1278, 1282 (Miss.
1993); Martin v. Martin, 566 So.2d 704, 707 (Miss.1990); Kergosien v. Kergosien, 471 So.2d 1206,
1212 (Miss.1985). We hold that the Chancellor's decision was within the range of discretion permitted by
the evidence and the gpplicable law.

CONCLUSION

131. Based on the foregoing anayss, we hold that the Chancellor did not err in awarding the Stanfords
grandparenta vidtation. Therefore, the judgment of the DeSoto County Chancery Court is affirmed.

132. AFFIRMED.

BANKSAND McRAE, P.JJ., SMITH, MILLS WALLER, COBB, DIAZ AND EASLEY,
JJ., CONCUR.



