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THOMAS, J.,, FOR THE COURT:

T1. R.L.S, the naturd father, gppeds the lower court's denia of custody modification which preserved
custody of the child, D.K.S., with A.R.S,, the natural mother.

|. THE CHANCELLOR MANIFESTLY ERRED BY DENYING CUSTODY
MODIFICATION CONTRARY TO THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

Finding error, we reverse and render. Although this case was filed with the full name of the parents and child
involved stated, in deference to the child involved and the facts of this case, we have chosen to use the
initids of the parents and the child.

FACTS

12. A.R.S. and R.L.S. were divorced on September 16, 1996 on the grounds of irreconcilable differences.
Their marriage produced one child, D.K.S., who was born on January 31, 1990. A.R.S. and R.L.S. were



awarded joint legal custody of their daughter, and the mother, A.R.S., was awarded primary physica
custody. The father, R.L.S. was avarded regular vigtation rights which included every other weekend and
dternate holidays.

3. After the divorce, R.L.S. remarried. Heis gainfully employed and owns a house in Byram, where he
liveswith M.S,, his new wife and his fourteen year old stepdaughter, M.S.'s child from a prior marriage.
A.R.S. hasremained single and resides in an apartment complex in Vicksburg with D.K.S.

4. On September 13, 1999, R.L.S. filed amotion to modify custody of D.K.S.,based on a material and
subgtantial change in circumstances adverse to the best interests and welfare of the child. Hearings were
held on September 24 and October 1, 1999 before Chancdllor V. R. Barnes of Warren County.

5. Due to the nature of the case at hand, the remainder of the facts are presented in the order of testimony
in the lower court proceeding.

THE TESTIMONY OF D.K.S.

6. R.L.S. began the case with the direct testimony of D.K.S. Testimony was conducted in chambers due
to the private nature of the testimony and the tender age of the witness. At the time of the testimony she was
nine years old and in the fourth grade. The child conveyed a thorough understanding of the importance to
tell the truth and showed a propensity to do just thet.

7. D.K.S. explained that on the night of August 26, 1999, Eddie Sorey "was messing around with my
body." She tedtified that Mr. Sorey touched her on her "private parts' and had her touch hisaso. She
stated that Mr. Sorey had been drinking "V odka with diet coke." She stated that this occurred while she
and her mother were degping in the same bed that Mr. Sorey was lying in, watching T.V. She dated that
Mr. Sorey would often recline in the same bed and watch T.V. The child degpswith A.R.S. regularly
because her room istoo crowded with toys and such.

118. The next morning, while Mr. Sorey was taking a shower, D.K.S. told A.R.S. what had happened.
Before Mr. Sorey was out of the shower A.R.S. told him they were going to work, and she brought the
child to Mr. and Mrs. Way's house. Mrs. Way isA.R.S'ssder. After telling Mr. Way, who is an attorney,
about what had happened, A.R.S. went back to her apartment and told Mr. Sorey to leave.

19. D.K.S. explained that Mr. Sorey had touched her twice before. Unlike the third molestation, these
incidents took place in hotdsin Vicksburg, the Ridgdand Inn and Fairfidd. The child testified that she
enjoyed going with her mother and Mr. Sorey to hotels often because she could swim and have fun. The
hotel rooms had two beds, and she would watch T.V. with Mr. Sorey in one bed, while her mother dept in
the other. It wasin such Stuations that Mr. Sorey would touch her. Mr. Sorey had been drinking acohol on
these occasons aswdl. D.K.S. did not tell her mom about the first two times Mr. Sorey touched her until
August 27, 1999, when she informed A.R.S. of dl threeincidents.

1110. On another occasion, A.R.S. told D.K.S., who was teking a bath, that Mr. Sorey was coming in to
use the bathroom. After this happened the child told her mother that she did not want Mr. Sorey to come
into the bathroom while she was bathing because it made her fed uncomfortable. However, the child
recaled that her mother alowed Mr. Sorey to use the bathroom while the child was bathing a second time
on alater date.



111. On Friday, August 27, 1999, the day after the third molestation, R.L.S. picked D.K.S. up for the
scheduled vigtation weekend. The child had gone home early from school due to a somachache and
headache she had been suffering from throughout the day. During the drive from Vicksburg to Byram,
D.K.S. told her father that she had a big secret but would not tell.

112. D.K.S. refused to egt dinner that night, and asked to make a phone call to her mother, A.R.S. She
asked her mother if she could tell her father about the secret. D.K.S. testified that her mother told her “no,
not yet [D.K.S]." The child explained that her mother asked her to keep a secret from her father. She
sated that her mother told her, "Dontt tdl your dad right yet, because well tdl him later on.” However, she
wanted to tell her dad because "he needed to know t0o." D.K.S. explained that her mother told her that if
shetold her dad the secret, "he might go and try to find him and try to hurt him [Mr. Sorey]." D.K.S. was
scared that she would get in trouble with her mother if she told her father the secret.

113. However, after talking on the phone with her mother, D.K.S. told M.S,, her slepmother, that she
could only say sx words, but nothing else. At that time D.K.S. stated that "Eddie has been searching my
body." D.K.S. explained that she did not keep her secret because "it was bothering me alot,” and she
trusted her father and M.S. When A.R.S. found out that R.L.S. knew about the molestation incidents, the
child felt that her mother was mad at her and wept when A.R.S. discussed the matter with her.

114. D.K.S. met with her school counsdor, Ms. Cathy Lee, and her father on the Tuesday following the
third molestation. D.K.S. then met with Ms. Clarissa, a counselor from the Department of Human Services
("DHS") on two different occasions until A.R.S. told her not to spesk with anyone from DHS anymore. The
child aso recalled talking with Ms. Jenene Head about the matter, as well as a counsdor in Jackson, whose
name she could not remember.

THE TESTIMONY OF A.R.S.

115. A.R.S. tedtified that while she and Eddie Sorey had dated in the past, they had not been dating for a
year and a haf and have "remained good friends.” While they were only friends, A.R.S. and D.K.S. would
spend the night in her gpartment and hotels with Mr. Sorey on severd occasions.

116. A.R.S. recdled that she and D.K.S. had visted Mr. Sorey at the Fairfield Inn and the Ridgeland Inn
during the summer of 1999. She explained that the child enjoyed going to the hotels because she could
swim and they would order pizzaand watch T.V. However, A.R.S. clamed that the three of them never
dept in the same bed together. When asked about the deeping arrangement on the night of the third
molestation, the following testimony occurred:

A.No. [D.K.S] and | werein my bed, and he [Mr. Sorey] wasin achair sitting by the bed watching
TV with us.

Q. Wdll, if he [Mr. Sorey] was sitting in the chair -- my understanding was that [D.K.S)] said he was
in the bed with you?

A. Shewas incorrect that time. There's been plenty of timeswed dl st in the bed and watch TV
before [D.K.S.] and | would go to bed.

Q. And you're tdling the Court you think it's ppropriate for your nine year old daughter to be in bed
with this man and you're watching tv?



A. Congdering that Mr. Sorey would be on the outside of the covers, and [D.K.S.] and | are under
the covers, | would say, yes. . .

At alater point of her testimony, A.R.S. continued to explain that:

A. Hewatched TV in the bed. They did not deep together. Y ou've got to get your mind in what I'm
saying to you and not in what you would like to perceiveit to be.

Q. My smple question to you, [A.R.S], is Y ou alowed your nine year old daughter to bein the
same bed with Mr. Sorey?

A. Waching tdevison. Yes, uh-huh.

* k% %

Q. And[D.K.S] and Mr. Sorey ended up in the same bed together at the Ridgeland Inn just like
they did a the Fairfidd?

A. Just like. Watching TV with Mr. Sorey on top of the covers and probably [D.K.S], too.
Q. And Mr. Sorey was on top of the covers, | guess, before you went to deep; is that right?
A.Yes

Q. And he obvioudy got under the covers after you went to deep?

A. 1l havenoidea

Q. You don't know what happened, do you?

A. That'sright.

Q. Because you weren't watching, were you?

A. | was adeep.

Q. You were deep. Y ou weren't watching your daughter and this other man and what they were
doing?

A. Had no reason to worry about it.

Q. No reason to worry?

A. That'sright.

117. A.R.S. dated that on August 27, 1999, the morning after the third molestation, D.K.S. informed her
of the molestation that had occurred the night before. Within minutes, A.R.S. took the child to her sister's
house. Mrs. Way, A.R.S'ssgter, ismarried to Mr. Way, A.R.S'slegd counsd. A.R.S. consulted Mr.
Way éa thistime. Mr. Way assured A.R.S. that he would natify the proper authorities. A.R.S. did not notify
the DHS because she felt that Mr. Way would handle the Situation.



1118. Within an hour of leaving her gpartment, A.R.S. returned and confronted Mr. Sorey. A.R.S. told
Eddie to pack his stuff and never come back or cdl again. A.R.S. has spoken with Mr. Sorey on the phone
a onetime since in order to request that he send her files. Mr. Sorey served as A.R.S.'slegd counsel on
earlier unrelated matters.

119. A.R.S. clamed that on the night of August 26, 1999, she had falen adeep due to the effect of the
medicine she had been given during asurgica procedure she underwent earlier in the day. However, A.R.S.
later stated that "the main reason that | went to deep [before D.K.S. and Mr. Sorey did] was because |

had to work the next day, and [D.K.S] did not."

120. A.R.S. tedtified that Mr. Sorey had been drinking on the night of August 26, 1999, and that he
"usudly” drank acohol when he visited. She further admitted that "occasiondly he may have adrink more
than | think he should, but | don't know anything about abusing [dcohol]." A.R.S. could not recdl if Mr.
Sorey had drunk to excess on the night of August 26, 1999.

121. A.R.S. tedtified that before seeing her father on August 27, 1999, she ingtructed D.K.S. that they
"would keep this to ourselves until [she] had achanceto tak to [R.L.S]." She denied tdling the child to
keep it a"secret,” and claimed that shetold D.K.S. that she would tell her father about the incident. A.R.S.
discovered that the child had told her father about the Stuation about aweek later. While A.R.S. admitted
that D.K.S. was upset and cried when she found out, she claimed that she was not angry with the child at
dl.

122. A.R.S. made an appointment for D.K.S. to see a pediatrician at the Warren County Mental Hedlth
Center on the Wednesday following the incident. However, due to A.R.S.'s ongoing surgicd procedures
and difficulties, A.R.S. was not able to take D.K.S. to the pediatrician until Thursday, afull week after the
incident occurred. At thistime D.K.S. saw Dr. Suis.

123. A.R.S. gated that D.K.S. has continued to suffer from stress, nightmares and stomachaches due to the
molestations. She continued to explain that D.K.S. was receiving counseling in order to learn how to get
over such problems.

124. Asto the bathroom incident(s), A.R.S. explained that there was only one bathroom in her apartment,
and while she "wasn't red comfortable with it," she dlowed Mr. Sorey to use the restroom while D.K.S.
was bathing. A.R.S. testified that this only happened once and D.K.S. did not express that she was
uncomfortable about this. A.R.S. adamantly denied that this happened a second time.

1125. Asto her responghbility for the molestation incidents, A.R.S. testified that "If the incidents were going
to happen, in my opinion, they would have happened no matter what." She stated that Mr. Sorey was a
close family friend whom she trusted "with everything with [D.K.S]."

THE TESTIMONY OF R.L.S.

126. R.L.S. began histestimony by explaining hisliving arrangement. R.L.S. has a three bedroom house
where D.K.S. has her own room. He stated that D.K.S. has a good relationship with her sepsister and
stepmother, and his persond relationship with the child is very close. He stated that he talks with D.K.S. as
much as possible and keegps up with her school and daily life. R.L.S. isaso in regular contact with D.K.S!'s
school counsdor in order to make sure that sheis doing well socidly and academicaly.



127. RL.S. had no ideathat D.K.S. wasin any kind of danger or involved in any kind of improper
stuations until August 27, 1999. On this day, the day after D.K.S. had been molested by Mr. Sorey for the
third time, R.L.S. picked the child up for the scheduled weekend visitation. He explained her actions and
demeanor in the following manner:

A. Red nervous, upset. Something was wrong. And wanting to tell me a secret, but said she couldn't
tell me. That she wastold not to tell me a secret.

Q. She kept using the word "secret”.

A. Kept usng the word "secret,” yes, Sir.

Q. How was shereferring to it?

A. A big secret that she promised not to tell me.
Q. Who did she promise thisto?

A. Her mother, A.R.S..

Q. Did shetdl you that?

A.Yes, gr.

128. R.L.S. explained that after they had made it to hishouse in Byram, D.K.S. cdled her mother. After the
phone cdl, D.K.S. seemed even more upset than before. At thistime D.K.S. began to explain the Stuation
to R.L.S. Throughout the weekend, R.L.S. talked with D.K.S. about the molestations. He did not pressure
her because she was S0 upset about what had happened, yet she gradudly explained the Stuation fully. The
child was extremey worried about the fact that A.R.S. had instructed her not to tel R.L.S. about the
molestations.

129. R.L.S. returned the child to A.R.S. on the following Sunday. The next morning he called DHS and set
up an appointment to speak with someone about the incident. He then went to D.K.S.'s school and spoke
with her counselor, Ms. Cathy Lee. He kept in close contact with D.K.S. throughout the week, calling her
every night. About aweek after theincident, R.L.S'scallsto A.R.S.'s gpartment went unanswered,
athough he attempted to cal every night. During D.K.S!'s next vist with R.L.S,, shetold him that A.R.S.
found out that R.L.S. knew about the situation because she had been contacted by the DHS. D.K.S. was
crying and very upset about this.

1130. R.L.S. explained that he took the child to see Ms. Brenda Donadson, atherapist specidizing in
children, because he was concerned about D.K.S.'s emotiona well being at the present time and the effect
the events would have on her future. R.L.S. felt that it is necessary for D.K.S. to continue to recelve
treatment in order to properly handle the Stuation.

THE TESTIMONY OF BRENDA DONALD

131. Ms. Donald was accepted by the court as an expert witness, specidizing in the evauation, diagnosis
and treatment of emationa behavior disordersinvolving children and adolescents who have been sexudly
abused.



1132. Mss. Donad saw D.K.S. on September 11, 1999. It was Ms. Donad's impression and expert opinion
that D.K.S!'s interview with her was accurate and true. The child explained the molestation incidentsto Ms.
Dondd. This explanation was congstent with D.K.S.'s earlier testimony. D.K.S. dso told Ms. Dondd
about how Mr. Sorey would use the restroom while she was bathing and that she had mentioned how this
bothered her to her mother, yet A.R.S. continued to alow him to use the restroom while she was bathing.

1133. Ms. Donad discovered that D.K.S. had experienced stomachaches and nightmares that were due to
the molestations. D.K.S. expressed afeding of safety in the presence of her father. Ms. Donald noted that
D.K.S,, was reluctant to talk, especidly about her mom. She said her mother had told her not to tell, and |
asked who she's not supposed to tell. She talked about, during this interview, her dad, the police, and the
Department of Human Services. Said that her mom did not want her to talk about it, and that Mr. Sorey
would bein big trouble if she told, that something redlly bad would happen to him. During thisinterview the
child aso described Mr. Sorey to Ms. Dondald as being A.R.S.'s boyfriend.

134. Ms. Dondd believed that A.R.S.'s reaction to learning of the molestations was ingppropriate and
unhealthy. Ms. Donad noted that D.K.S. was confused about how her mother was telling her how sorry
she was about the incident, and at the same time was ingtructing her to keep it a secret from her dad, the
police and DHS. D.K.S. indicated that her mother had specifically instructed her not to reved Mr. Sorey's
resdence. In consderation of her interview with D.K.S., Ms. Donald bdlieved that A.R.S. wastrying to
"collude the child into secrecy to protect this man who had violated her. And that's the conflict, that she
doesn't understand why she's supposed to protect this man who has done something to her.” Ms. Donad
dated that A.R.S/'s actionsin ingtructing D.K.S. to keep it a secret were ingppropriate and caused D.K.S.
to suffer further emotiona damage. Such actions gave D.K.S. mixed sgnds as to what was wrong and
what was right involving the Stuation, causng D.K.S. to have the impression that her mother and protector
is aigned with the one who has done her harm.

1135. Ms. Dondd further explained that merely placing D.K.S. in"adult Stuaions' such asthetimes A.R.S.
and D.K.S. spent with Mr. Sorey were not only inappropriate, but displayed very poor judgment. She
explained that such behavior "blurred boundaries’ between D.K.S. and adult Stuations. Ms. Donad was
further of the opinion that placing D.K.S. in such Stuations was a threet to her safety and security.

THE DHSREPORTS

1136. The court accepted into evidence the record produced by the DHS involving the investigation and
interviews with the child, the father and the mother. The DHS reports accurately supported the testimony of
D.K.S. andR.L.S.

137. While interviews with D.K.S, yielded the information that the molester was Mr. Sorey, alawyer who
works with "the Ramsey firm," further information was not known to the child. The reports show that
A.R.S. "hasrefused to give the dleged perpetrator's full name and address to [the DHS]" aswell asthe
sheriff and detective assgned to the investigation. When A.R.S. expressed concern thet revealing the
identity of Mr. Sorey would be in the newspaper, the DHS reporter informed her that such information
could only be accessed by court order. However, A.R.S. Hill refused to give the needed information.

1138. The reports further show that the investigation was dropped due to lack of evidence and cooperation
from A.R.S.. After exhaugtive review of the record, there isno indication that A.R.S. ever gave Mr. Sorey's
identification, address or whereabouts to the DHS, the sheriff or the detective assigned to the case. In fact,



other than the DHS interview with D.K.S,, Mr. Sorey is not referred to by name until the tria proceeding in
the Warren County Chancery Court, a which point A.R.S. only reveded that his name was Mr. Sorey, he
practiced law in Missssppi and he lived in Fort Worth, Texas. Even this dight information is questionable
astoitstruth.

1139. At this point in thetrial, R.L.S. rested. A.R.S. began her presentation of the evidence by taking the
stand for a second time.

THE TESTIMONY OF A.R.S.

140. A.R.S. darified that she had no intention of protecting Mr. Sorey. Asfar as Mr. Sorey's prosecution,
A.RS. dated that: "I hate it'sal cometo this, but if he had to do this, he hasto pay the price.” Shedso
made it clear at thistime that the surgica procedure that she was having on August 26, September 2 and 3,
1999 was a three part colonoscopy.

141. While A.R.S. stated in earlier testimony that she did not know that D.K.S. told R.L.S. about the
molestation until the DHS officid notified her, she stated &t thistime that D.K.S. told her about her
conversationswith R.L.S. on the evening that D.K.S. returned from R.L.S.'s house. She further clamed
that her response wastdling D.K.S,, "Baby, that'sfineif you told dad.” A.R.S. stated that D.K.S. did not
want to tell R.L.S. about the molestation. Thiswasthe reason that A.R.S. told D.K.S. that she, A.R.S,,
would tell R.L.S. about what had happened.

142. A.R.S. took D.K.S. to see Jenene Head, a counselor, on September 2, 1999. D.K.S. had attended
two sessonswith Ms. Head at the time of the tria, and was scheduled for another sesson. A.R.S. dso
took the child to Dr. Suis, D.K.S.'s norma pediatrician, for a physica examination. Dr. Suisinformed
A.R.S. that D.K.S. had no sign of damage.

143. A.R.S. tedtified that when she returned from taking D.K.S. to the Way's house on the morning she
found out about the molestations, Mr. Sorey was not in the apartment. She cdled him on his cdl phone and
asked him to return to the gpartment. When Mr. Sorey returned, A.R.S. had packed his stuff and had it
waiting for him on the kitchen table. She confronted Eddie, Sating, "[D.K.S] said you've been sexudly
molesting her." Mr. Sorey's response was, "Oh, | know you mugt fed. . ." A.R.S. told him, "I want you to
get your bags. | packed them. | want you to get out of my gpartment and don't you ever come back here or
contact either one of us again.” Eddie's parting words were, "Call meif she changes her sory,” ashe
walked out of the front door.

144. A.R.S. clamed that she had fully cooperated with DHS, the police and Warren Y azoo Menta Hedlth
Center. She further stated that she never instructed D.K.S. to keep Mr. Sorey's residence a secret.

THE TESTIMONY OF JENENE HEAD

145. Ms. Jenene Head was accepted by the court as an expert witness, specidizing in the area of children
and adolescents or children that have been abused, sexudly abused and suffer from emotional problems.

146. Ms. Head interviewed D.K.S. on September 2 and September 15, 1999. She had a scheduled
appointment to meet with D.K.S. again later on during the day of thetrid. A.R.S. brings D.K.S. to the
sessions and makes the gppointments. She has aso been interviewed and counsdled by Ms. Head. The
history surrounding the molestations was gathered by Ms. Head during interviews with A.R.S. Ms. Head



had a vague and partid record of the history of the molestations. She explained that her job was not to
"delve into the higtory and the details about how or why," but, rather, to "try to help them from that point
forward."

147. Ms. Head intends to help D.K.S. learn to dedl with the molestation by teaching her coping skills as
well as some persond safety skills. She stated that D.K.S. was till suffering from nightmares and stress, but
that her problems were getting better.

148. Ms. Head described A.R.S.'s home environment as supportive of D.K.S,, stating that A.R.S. has
helped D.K.S. get through the emotiond difficulties involved. Ms. Head advised A.R.S. on September 2,
1999 that she should discuss the situation with R.L.S. A.R.S.'s response was that she would talk with
R.L.S. when she could sit down with both R.L.S. and D.K.S. to discuss the matter.

149. On October 7, 1999, the chancellor entered a memorandum opinion and order denying R.L.S.'s
motion. The chancellor aptly cited proper case law and seemed to apply the correct modification of
custody standard in an accurate manner, holding that “there has been amaterid change in circumstances
since the divorce decree which has had an adverse impact on the minor child." However, the chancdllor,
quite to the contrary of her earlier application of law, concluded that D.K.S. should remain in the custody of
A.R.S. based on the "totality of the circumstances." The pertinent portion of the opinion reads as follows.

The court finds that [R.L.S.] has proven there has been amaterid change in circumstances which
adversdy affected the minor child.

The court finds that [A.R.S.] exercised poor judgment by having the minor child keep a secret. By
further dlowing the minor child to be in amotd room overnight watching televison on ama€'s bed,
alowing the mae individud to be in her bedroom watching televison with them and dlowing him to
come into the bathroom while the minor child was bathing.

The court further findsthat [A.R.S.] immediatdly took steps to remove the minor child from this
gtuation.

It isevident from [R.L.S] and [A.R.S]'s testimony and observing their demeanor in the courtroom
that they have strong animosties toward each other. It istruly unfortunate for their beautiful daughter
that they have not put their persond fedings aside.

The success of their daughter's adjustment to everything that has happened to her will rest in alarge
degree on how her parents (who both love her very much) will cooperate together to make her live
much easier. Regardless of the blame, the ULTIMATE SACRIFICE must be made by her parents.
Towork TOGETHER to insure that her life becomes less stressful and more of atypica nine year
old.

[R.L.S] and [A.R.S] must begin showing their daughter that they can work together for acommon
god and that common god istheir daughter's ultimate HAPPINESS.

The court finds that there has been amateria change in circumstances since the divorce decree which
had an adverse impact on the minor child.

In congdering al the evidence, the law applicable thereto, the totality of the circumstances and the



best interests and welfare of the minor child, the court finds that the custody of the minor child should
remanwith[A.RS].

150. On October 18, 1999, R.L.S. filed amotion to make additional findings or amend the judgment
pursuant to M.R.C.P. 52(b), chdlenging the sufficiency of the evidence in supporting the chancellor's order.
On November 8, 1999, after applying the Albright factors to the evidence, the chancellor entered a second
opinion and order, again denying R.L.S.'s motion for modification of custody. The pertinent portion of the
second opinion reads as follows:

This court has consdered dl of the evidence presented in this case, the child's overal living conditions,
the totdity of the circumstances and the child's best interest. The court finds that the evidence presented
by [R.L.S] and the overdl factorsin this case was insufficient to support a modification of custody.

ANALYSIS

|. THE CHANCELLOR MANIFESTLY ERRED BY DENYING CUSTODY
MODIFICATION CONTRARY TO THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

161. The legd standard pertaining to the modification of child custody has been well established and
thoroughly discussed by the gppellate courts of Mississippi. The chancellor in the lower court applied the
proper precedent in rendering her opinion. In Sark v. Anderson, 748 So. 2d 838, 842 (Miss. Ct. App.
1999), the Missssppi Court of Appeds made the following summary of the modification of custody
standard:

In proceedings to modify child custody arrangements, this Court has stated that the non-custodial
parent must satisfy athree part test: "a substantiad change in circumstances of the custodia parent
sncethe origind custody decree, the substantial change's adverse impact on the wefare of the child,
and the necessity of the custody modification for the best interest of the child." Brawley v. Brawley,
734 So. 2d 237 (1112) (Miss. Ct. App. 1999) (citing Bredemeier v. Jackson, 689 So. 2d 770, 775
(Miss. 1997)) (citing Bubac v. Boston, 600 So. 2d 951, 955 (Miss. 1992)). Pace v. Owens, 511
S0. 2d 489 (Miss. 1987); Duran v. Weaver, 495 So. 2d 1355 (Miss. 1986); Smith v. Todd, 464
So. 2d 1155 (Miss. 1985). This Court has dso noted that "the 'totdity of the circumstances must be
congdered." Wright v. Sanley, 700 So. 2d 274, 280 (Miss. 1997) (citing Ash v. Ash, 622 So. 2d
1264, 1266 (Miss. 1993)). Further, it iswdll settled that the polestar consideration in any child
custody matter isthe best interest and welfare of the child. Whittington v. Whittington, 724 So. 2d
922 (110) (Miss. Ct. App. 1998) (citing Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983)

).

152. In an attempt to clarify the type or magnitude of material change that warrants a modification of
custody, our supreme court explained that when the totdity of the circumstances display a materia change
in the overdl living conditions in which the child is found which are likely to remain changed in the
foreseeable future and such change adversdy affects the child, amodification of custody islegdly proper.
Kavanaugh v. Carraway, 435 So. 2d a 700. The court has also stated that: "It is only that behavior of a
parent which clearly posits or causes danger to the mental or emotiond well-being of a child (whether such
behavior isimmora or not), which is sufficient basis to serioudy congder the dratic legal action of changing



custody.” Ballard v. Ballard, 434 So. 2d 1357, 1360 (Miss. 1983). However, "an isolated incident, e.g.,
an unwarranted striking of achild, doesnot in and of itsdf judtify a change of custody.” Tucker v. Tucker,
453 So. 2d 1294, 1297 (Miss. 1984). In Tucker, the court dso made it clear that a modification of
custody should never be made for the purpose of punishing or rewarding either parent. Tucker, 453 So. 2d
at 1297.

163. In the case a hand, the chancellor found that there was in fact a material change that adversely
affected the child. The chancellor further held that the totality of the circumstances dictate that the custody
should not change. After athorough review of the record, we are unable to comprehend this conclusion.
The chancellor cited proper law, applied such law in an appropriate manner, and reached a proper
conclusion in that the firgt two prongs of the custody modification test were met. However, the chancellor
held that the third prong, that the modification of custody was in the best interests of the child, was not met.
It is hard to imagine that leaving a child in aSituation such asthisisin the best interests of the child.

154. A.R.S/'s decisons and actions before and during the molestations were ingppropriate and exemplified
extremdy poor parental judgment. A.R.S. dlowed D.K.S. to accompany her in spending severd nightsin
hotel roomswith Mr. Sorey, her mae "friend." A.R.S. dlowed Mr. Sorey to spend severd nightsin their
gpartment while D.K.S. was present. Although the deeping arrangements during these visits are unclear, dl
parties admit at one point or another that A.R.S. made no objectionsto D.K.S. lying in the same bed with
Mr. Sorey. While these actions might raise a moraly inquisitive eyebrow, the fact that Mr. Sorey was
regularly drinking acohol a thesetimesand A.R.S. dlowed him to use the rest room while D.K.S. was
bathing are shocking. Also shocking isthe fact that A.R.S. was adeep in the same room while D.K.S. was
molested on three occasions. While A.R.S. cannot be blamed for the crimind acts of Mr. Sorey, the entire
Stuation should have been avoided completely.

165. A.R.S.'s decisions and actions after discovering the molestations were far from acceptable, and may
be crimind. Citing her own medical procedures and difficulties as an excuse, A.R.S. did not bring D.K.S. to
adoctor until aweek after the molestation. Thereis no indication that A.R.S. natified the police or the DHS
on her own accord. Rather, R.L.S. notified the proper authorities. In fact, A.R.S. made efforts to deter the
police and DHS investigations and acted in amanner to conced or protect Mr. Sorey. A.R.S. dso made
such efforts to keep the information a secret from R.L.S. Testimony from an expert witness confirmed that
such actions of concealment had a negative effect on D.K.S,, further harming the sexudly abused and
extremely confused child. Further, such acts of concedling a suspected felon during a crimind investigation
might qualify as aiding and abetting. Our supreme court has established that:

Under [§ 97-1-5 Miss. Code Ann. (1972)] the state must prove (1) that a completed felony had
been committed; (2) that the accused concedled, received, relieved, aided or asssted afelon,
knowing that such person had committed a felony; and (3) that such aid or assistance was rendered
with intent to enable such felon to escape or to avoid arrest, tria, conviction or punishment after the
commission of such felony. The eements of the crime of accessory after the fact are succinctly stated
in 21 Am.Jur.2d, Crimina Law s 126 asfollows:

To be guilty as an accessory dfter the fact one must have known that a completed felony was
committed and that the person aided was the guilty party and the person charged must have had an
intention to shield the felon from the law.

Harrisv. Sate, 290 So. 2d 924, 926 (Miss. 1974). Findly, A.R.S'stestimony is not only riddled with



contradictions, where she seems to change her own story severd times, it is often contradictory to the
testimony of D.K.S,, which is supported by srikingly smilar testimony offered by R.L.S. and Ms. Donad
aswell asthe DHS record that was entered into evidence.

166. Theincidents of sexua molestation that D.K.S. was subjected to under the supervison of her mother
were not isolated incidents, such asthe incident noted in Tucker. Rather, A.R.S. subjected D.K.S. to a
dangerous environment on multiple occasons. Further, the materid change in the overdl living conditions
which the chancellor found to be present is such that the change will likely remain in the foreseeable future.
A.R.S. shows no responshility for her ingppropriate parenta behavior, nor a propensty to change.

157. In conclugion, it isin the best interest of D.K.S. that R.L.S. gain custody. Since the divorce and initid
custody hearing, R.L.S. has established a functiond and happy family with anice hometo livein and agood
job to support the family unit. Thisis a hedthy environment for a child to be raised and is a substantid
improvement in overdl living condition and familia support for D.K.S. to enjoy. Further, the fact that
D.K.S. trusted M.S,, her step-mother, to such a degree that she discussed the molestations with her against
A.R.S'scommand reveals a strong bond and trust between the child and her step-mother. R.L.S. and

M.S. were the sanctuary that the child sought out and utilized in atime of greet distress, while A.R.S.
became part of the confusion and problem.

1658. While the matter of A.R.S.'s vigitation should be addressed on remand, the issue of custody is
reversed and rendered in favor of R.L.S.

159. THE JUDGMENT OF THE WARREN COUNTY CHANCERY COURT ISREVERSED
AND RENDERED ASTO THE CUSTODY OF THE CHILD AND REMANDED ASTO THE
VISITATION SCHEDULE OF THE MOTHER. COSTS OF THISAPPEAL ARE ASSESSED
TO THE APPELLEE.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, LEE, IRVING,
MYERSAND CHANDLER, JJ., CONCUR.



