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PITTMAN, CHIEF JUSTICE, FOR THE COURT:

1. The motion for rehearing is granted. The previous opinions are withdrawn, and this opinion is substituted
therefor.

2. Sharrod Ray Moore was found guilty of two counts of capital murder under Miss. Code Ann. 8 97-3-
19(2)(e) (1994) and sentenced to serve two consecutive life sentencesin the custody of the Mississippi
Department of Corrections. Moore appeded to this Court, asserting the following assgnments of error:

ISSUES

|. Thetrial court committed reversible error by refusing to grant an informant instruction
which Moorerequested.

Wefind thisissue to be digpostive; however, because Moore's remaining assignments involve issues that
may arise on remand, we address each of them.

[I. Thetrial court committed reversible error by refusing to grant the circumstantial
evidence ingtructions which Moor e requested.

[11. Thetrial court committed reversibleerror by failing to suppress the evidence seized



from Moorée's car without a warrant.

V. Thetrial court committed reversible error by allowing the State to use Fredrick
Pediway's prior convictionsfor impeachment purposes.

V. Thetrial court committed reversible error by failing to grant Moor € s motion for a
judgment notwithstanding the verdict, or in the alternative, a new trial on the ground that a
juror communicated with a police officer who was a witnessat Moorée strial.

V1. Thetrial court committed reversibleerror by failing to grant Moore€ s motion for a
judgment notwithstanding the verdict, or in the alternative, a new trial in that the verdicts
wer e against the weight of the credible evidence.

FACTS

3. Samud King and Mary Donelson, who owned and operated the Morocco Club ("Club™) in Jackson,
Mississippi, were shot and killed during arobbery of the Club. At the time the fatal shots were fired, Cedric
Body was standing about 100 yards from the Club. Upon hearing the shots, Body turned and observed one
young man standing outside the Club. Seconds later, a second young mae who was doubled over exited
the Club. The first man then left on foot and returned, driving a maroon car with awhite top. At that point,
the first man placed the second one into the car and drove away hurriedly. Asthe car |eft, Body noticed the
trunk "flapping” up and down asiif it were not shut. Like Body, Alma Chambers, who lived directly across
the street from the Club, informed police officers responding to the shootings that she had observed a two-
door, 70's modd Chevrolet Maibu, maroon in color with awhite top, leaving the Club shortly after the
shots were fired.

4. Minutes later, acar fitting that description arrived a the University of Missssppl Medicd Center
("UMC"). Sharrod Ray Moore was driving, and Marcus Walker, who was suffering from what was to
become afatd gunshot wound to the chest, was the sole passenger. Rather than driving to the emergency
room ("ER") entrance, Moore dumped Walker onto the road and attempted to leave hospital grounds.
Moore's car, however, stalled. Before Moore could leave, UMC officer Chris Peterman arrived and
personally escorted Moore to the ER.

5. After detaining Moore, Peterman returned to Moore's vehicle where he noticed, hanging from the car's
partidly open trunk, aloose string which had gpparently been used to tie down the trunk. Shining his
flashlight into the trunk, Peterman saw bloody money. Peterman then shined the light in the passenger
compartment and noticed the handle of afirearm protruding from under the driver's seat. Peterman testified
that UMC officer John Gray, in his presence and pursuant to their supervisor's orders, removed, without
firgt obtaining awarrant, the gun from the car, emptied it, placed it in a plastic bag, and put it on top of
Moore's car.

16. Upon being derted to these facts, the Jackson Police Department ("JPD") dispatched severd officersto
UMC. JPD officers further searched Moore's vehicle, seizing $285 in bloody U.S. currency and three
firearms, one of which belonged to Samud King and which had fatally wounded Marcus Walker.
Subsequently, the officers informed Moore that he would be detained for questioning, and Moore became
combative and had to be physcadly subdued by severd officers. During questioning, Moore dlegedly gave
severd different explanations for Waker'sinjury. First, Moore stated to JPD sergeant Ron Sampson that



someone had shot Walker as the two of them were riding in Moore's car. Next, Moore told both JPD
officer Water Waker and UMC officer Peterman that Walker had come to his house after being shot.
Then, Moore informed UMC sergeant Clarence Hasberry that Walker had been shot while the two of them
stood in someone's front yard at aparty. Findly, Moore said to JPD detective Ronad Y oungblood that
Walker had borrowed his car and was wounded when he returned to Moore's house.

17. Meanwhile, back at the Club, JPD investigators, who had begun searching for physica evidence,
discovered sgns indicating arobbery had occurred. The cash register, which had been opened, contained
no paper money and only afew coins. Nearby, a Trustmark National Bank money bag containing a
Substantia amount of money was found. Investigators aso retrieved three twenty dollar bills outside the
Club.

118. Investigators a so recovered other physicd evidence at the Club including blood samples, fired
projectiles, projectile jackets, and four fingerprints. Although most of the projectiles and projectile jackets
were in very poor condition, John Did, a JPD firearms examiner, testified that at least one projectile had
been fired from one of the firearms seized from Moore's car and that at least one projectile jacket matched
those found in a second firearm saized from that vehicle. Asfor the fingerprints taken at the Club, Patricia
Jackson, a JPD fingerprint expert, testified that only three were readable and that none of those matched
Moorée's prints. Jackson stated, however, that one can touch an object without leaving a fingerprint, adding
that it would be "next to impossible’ to recover every latent fingerprint a the crime scene.

19. In addition to the physica evidence presented at Moorestriad, Andre Bully, Moore's former cell mate
at the Hinds County Detention Center, testified that Moore had confessed to the murders. According to
Bully's testimony, Moore and Waker planned to rob the Club, but their plans went awry when King pulled
aweapon on them. Bully stated that Moore admitted he shot King and Donelson and that he shot Walker
because Waker had begun to panic. Bully further stated that Moore had inadvertently |eft the money bag
ingde the Club.

110. Bully, who faced aggravated assault charges, reported Moore's aleged confession approximately
three months after Moore made the statements. The day after informing authorities of Moore's dleged
confession, Bully, who had been denied bond initialy, was released from jail on his own recognizance. Bully
denied having been offered or having recelved anything in exchange for his testimony in Moore's case, and
he further denied having gained the information he testified about from Moore's discovery papers which
Moore kept in their cell.

111. The defense offered two witnesses to counter Bully's testimony regarding Moore's alleged confession.
The first was Fredrick Pediway, dso an inmate at the Hinds County Detention Center, who testified that
Bully admitted to him that Moore had not actualy confessed but rather that Bully had read Moore's
discovery materidsin their cdl a atime when Moore was not present. Pediway a0 testified that Bully
stated that he planned to lie about Moore confessing in order to expedite his release from jail. Pediway
admitted that he had five previous felony convictions, that he had previoudy used severd different socid
security numbers and names, and that he currently had charges pending againgt him in Missssippi. Second,
the defense called Hinds County Detention Center inmate Jamon Mayberry, who testified that Bully had
tried previoudy to obtain information from him and other inmates regarding their cases so that he could turn
that information over to the authorities in exchange for his release from jail. Mayberry admitted that he was
currently facing charges of murder, accessory to murder, and cocaine possession.



f12. Ultimately, the jury found Moore guilty of having murdered King and Donelson, the owners of the
Morocco Club, while engaged in the commission of robbery. Thetrid court then sentenced Moore to serve
two consecutive life sentencesin the custody of the Mississppi Department of Corrections. Moore now
gppedls to this Court.

DISCUSSION

|. Whether thetrial court committed reversibleerror by refusing to grant an informant
instruction which Moore requested.

113. Moore contends that, because Andre Bully was ajailhouse informant, the trid court should have
indructed the jury to review more closly Bully's tesimony by granting jury instruction D-24, which stated:

The Court ingructs the jury that the law looks with suspicion and distrust on the testimony of an
dleged informant, and requires the jury to weigh same with great care and suspicion. Y ou should
weigh the testimony from dleged informant, and passing on what weight, if any, you should give this
testimony, you should weigh it with great care and caution, and look upon it with distrust and
suspicion.
114. The Stateis correct in its assertion that in Manning v. State, 735 So.2d 323, 335 (Miss. 1999), and
Gray v. State, 728 So0.2d 36, 72 (Miss. 1998), this Court held that where informants do not receive
favorable treetment in exchange for testifying, atrid court's refusd to grant an informant ingtruction is not
necessarily error. Under the facts of the present case, this Court cannot confidently say that Bully received
nothing in exchange for his testimony. Bully, who was facing aggravated assault charges, was releasad on his
own recognizance after cooperating with the State in Moore's case. Bully's atorney testified that Bully
probably would not have been released without providing a statement to the State. Six months after making
his statement, Bully received an order of nolle prosequi based upon "insufficient evidence upon which to
obtain avalid conviction." The fact remains, however, that Bully did receive the benefit of being released on
his own recognizance the day after he sgned a statement against Moore. We hold this to be sufficient
evidence of favorable treetment in exchange for his testimony to support the granting of the requested
cautionary ingruction.

1115. Regarding this sort of "jail-house snitch” testimony, we have stated that it is"becoming an increasing
problem in this Sate, as well as throughout the American crimind justice sysem.” McNeal v. State, 551
S0.2d 151, 158 (Miss. 1989). In Sherrell v. State, 622 So.2d 1233, 1236 (Miss. 1993), we held that the
trid court did not er in dlowing the tesimony of a"jail-house informant.” We qudlified this holding, though,
daing:

Although the trid judge alowed the testimony of [the informant] into evidence, he made certain that a
cautionary indruction was given to the jury.... The jury was indructed to view his testimony with
caution and suspicion in light of [his] crimina conviction. The judge aso reminded the jurors that they
should consider the rest of the physica evidence presented during the trid and not judge the case
based on the alleged confession...No evidence was presented which showed that [the infor mant]
would benefit in any way for testifying against Sherrell.

Id. a 1236 (emphasis added). Sherrell indicates the importance of cautionary ingtructions when such
"snitch" testimony is offered. In Gray, this Court reiterated that it does not view inmate testimony favorably.



Gray, 728 So.2d a 72. There, the Court upheld the admission of two jailhouse informants' testimony
because "the evidence in the record before the Court does not establish the inmates received anything in
exchangefor their satements.” 1 d. lronicaly, the State argued that Gray could have submitted an ingtruction
"requiring the jury to weigh an informant's testimony with caution and suspicion,” the very same type of
ingtruction proposed by Moore. 1d. Likewise, in Manning, this Court affirmed the denia of a cautionary
ingruction based partly on the fact neither informant had received any "preferentid trestment” in exchange
for their testimony. Manning, 735 So.2d at 335.

116. Thetrid judge refused Moore's requested ingtruction based on his view that ingtruction C-2 would
"cover any witness" Ingruction C-2 stated:

Each person tetifying under oath is awitness. Y ou have the duty to determine the believability of a
witness. In performing this duty, you must consder each witnesss intdlligence, the witnesss ahility to
observe and accurately remember, the witnesss sincerity, and the witnesss demeanor while testifying.
Y ou must condder also the extent the witness is either supported or contradicted by other evidence;
the relationship the witness may have with either sde; and how the witness might be affected by the
verdict.

In weighing a discrepancy by awitness or between witnesses, you should consider whether it resulted
from an innocent mistake or a ddliberate falsehood, and whether it pertains to amatter of importance
or an unimportant detail.

Y ou may reject or accept al or any part of awitnesss testimony and you may reject part and accept
other parts of awitnesss testimony.

After making your own judgment, you will give the testimony of each witness the credibility, if any, as
you may think it deserves.

Jury ingruction C-2 did not advise the jury to weigh Bully's testimony with "caution and suspicion.” In view
of our pogition on the unrdiability of jailhouse informant or "snitch” testimony, we do not agree thet
ingruction C-2 adequately ingtructed the jury on the weight to be given to Bully's tesimony. For the
foregoing reasons, this Court finds that the trid court erred in refusing jury ingruction D-24 and that it was
an abuse of discretion to deny Moore a cautionary ingruction in the face of evidence that Bully may have
received favorable trestment in exchange for his testimony.

II. Whether thetrial court committed reversibleerror by refusing to grant the circumstantial
evidence instructions which M oorerequested.

117. Moore dlegesthat the trid court erred in refusing to give four requested jury instructions on
circumdantia evidence, assarting that the only direct evidence of his guilt condsted of his dleged jailhouse
confession to Andre Bully. This Court finds no error by thetrid court in refusing these ingtructions.

9118. This Court has held that a confession congtitutes direct evidence and that the existence of a confession
precludes the need to provide circumgtantia evidence ingtructions, sating that:

A circumgtantia evidence ingtruction must be given only when the prosecution can produce neither an
eyewitness nor a confession/statement by the defendant. Clark v. State, 503 So. 2d 277, 279
(Miss.1987). The "confesson” which condtitutes direct evidence of acrimeisnot limited to a



confesson to alaw enforcement officer but also includes an admission made to a person other than a
law enforcement officer. Mack v. State, 481 So. 2d 793, 795 (Miss.1985). In Holliday v. State,
455 So. 2d 750, 752-53 (Miss.1984), awitness testified that he had overheard the defendant say to
another person tha he had killed hiswife. This Court held that the circumdtantid evidence ingtruction
was not required. See Foster v. State, 508 So. 2d 1111, 1115 (Miss.1987) (Court held that without
"jalhouse confesson” the case would have been entirdly circumstantia).

Ladner v. State, 584 So. 2d 743, 750 (Miss. 1991). As Moore points out, prior to Ladner, this Court
expressed doubt as to whether ajailhouse informant's testimony “should be considered as direct evidence
which would prevent the granting of acircumstantial evidence indruction.” McNeal, 551 So. 2d at 159.
While McNeal declined to answer that question, Ladner settled the matter, holding that when the type of
testimony given by Bully in the case sub judiceis present, circumstantia evidence ingtructions are not
necessary. Thus, Moore's second assgnment of error iswithout merit.

[11. Whether thetrial court committed reversibleerror by failing to suppress the evidence
seized from Moor€'s car without a warrant.

119. Moore clams the tria court erred in not suppressing evidence seized from his car without awarrant.
This Court finds no error by the trial court as the evidence here was properly seized under an exception to
the warrant clauses of the Fourth Amendment of the United States Congtitution and Article 3, Section 23 of
the Mississippi Condtitution.

120. While the government generaly is required to obtain awarrant prior to executing a search and seizing
items therein, this Court has carved out an "automobile exception” that alows officers to search avehicle
without awarrant when there is probable cause to beieve "that the vehicle itsef may be evidence of crime
or contain something that offends againg the law." Graves v. State, 708 So. 2d 858, 862 (Miss. 1997).
This Court has further held that the "automobile exception” applies even where the vehicle has been
immobilized or isunmovable. Franklin v. State, 587 So. 2d 905, 907 (Miss. 1991). The existence of
probable cause should be determined based upon the totality of the circumstances. | 1linois v. Gates, 462
U.S. 213, 238, 103 S. Ct. 2317, 2332, 76 L. Ed. 2d 527, 548 (1983); see also Lee v. State, 435 So. 2d
674, 675 (Miss. 1983) (adopting "totality of circumstances' approach of Gates). The admissihility of such
evidence rests within the discretion of thetrid court, and reversa will be gppropriate only when an abuse of
discretion resulting in prejudice to the accused has occurred. Sturdivant v. State, 745 So. 2d 240, 243
(Miss. 1999).

921. In the instant case, Moore arrived at UMC with Marcus Walker, who had been shot. Moore removed
Wadker from his car and attempted to leave. Moore's car, however, had stalled. UMC officer Chris
Peterman subsequently detained Moore, who stated that he needed to leave. Peterman prevented Moore
from departing and transported Moore to the ER. Peterman then returned to Moore's vehicle where he
noticed that the trunk was partially open. In the trunk, Peterman saw bloody money. Peterman then looked
into the passenger compartment and observed the handle of afirearm protruding from under the driver's
Sedt. Peterman and fellow UMC officer John Gray, then removed, without first obtaining awarrant, the gun
from the car.

122. Severd JPD officers, including Sergeant Ron Sampson, Detective John Williams, and Detective
Ronad Y oungblood, arrived a UMC shortly thereafter and confirmed that the trunk was open. The officers
testified to seeing bloody money in the trunk, as well as blood and guns inside the passenger compartment.



Detective Williams aso noted that a witness at the scene had advised him that the trunk of the car was open
and bouncing up and down asiit |eft the Club.

1123. Despite conflicting testimony from JPD officer Henry Jackson, who testified that Peterman stated
Moorestrunk wasinitialy closed, but not locked, and that Peterman opened the trunk and then observed
the bloody money, the trid court found that the trunk was open and that the items contained therein were in
plain view. Thetria court added that based on the blood visible inside the passenger compartment and the
bloody money in the trunk, the "incriminating characteristic of the weapon was immediately gpparent” and
therefore was lawfully seized by officer Gray.

24. This Court agrees with the trid court. UMC officers Peterman and Gray knew that the car had been
used to bring a gunshot wound victim to the hospital and thet, rather than taking Walker to the ER, Moore
had put him out in the street and had attempted to leave hospitd grounds. Additiondly, Peterman and Gray
observed blood-covered money in plain view in the trunk of the car and blood throughout the passenger
compartment. The fact that Moore's car had become temporarily inoperable, does not, under this Court's
previous holdings, provide Moore any relief. Based on the totaity of the circumstances, the presence of the
gun under the seat, coupled with the aforementioned circumstances, created probable cause for the officers
to believe that evidence of a crime might be contained in the car, thus placing the search and saizure of said
gun within the "automobile exception™ to the warrant requirement. This Court finds no abuse of discretion
by thetrid court in dlowing the State to admit the evidence seized from Moore's car, and this assgnment of
error fals.

V. Whether thetrial court committed reversible error by allowing the State to use Fredrick
Pediway's prior convictionsfor impeachment purposes.

125. Moore contends that the tria court erred in failing to conduct an on-the-record balancing test as set
forth in Peterson v. State, 518 So. 2d 632, 636 (Miss. 1987), before alowing in evidence of defense
witness Fredrick Pediway's prior convictions. While this Court acknowledges that the trid court did not
conduct a Peterson baancing test, this Court finds no error as any prejudice Pediway may have suffered is
irrdlevant.

1126. Rule 609 of the Mississppi Rules of Evidence, which governs the admission of evidence of prior
convictions, provides thet:

() General Rule. For the purpose of atacking the credibility of awitness, evidence that he has
been convicted of acrime shdl be admitted if dicited from him or established by public record during
cross-examination but only if the crime (1) was punishable by desth or imprisonment in excess of one
year under the law under which he was convicted, and the court determines that the probative value
of admitting this evidence outweighsits prgudicia effect on aparty or (2) involved dishonesty or fdse
Satement, regardless of the punishment.

(b) Time Limit. Evidence of a conviction under thisrule is not admissible if a period of more than ten
years has dapsed since the date of the conviction or of the release of the witness from the confinement
imposed for that conviction.

Prior to admitting such evidence, the trid court must make an on-the-record determination that the
probative vaue of evidence of a prior conviction sought to be used for impeachment outweighs the



prejudicid effect of that evidence. Peterson, 518 So. 2d at 636. However, if the witness to be impeached
through the admission of prior convictionsis not a party, any prejudice to that non-party witnessisirrelevant
as anon-party can suffer no prgudice. Young v. State, 731 So. 2d 1145, 1151 (Miss. 1999). In Young,
this Court emphasized that, where a party is being impeached through the use of prior convictions, a

Peter son-type baancing test "is necessary to prevent a defendant from being convicted on the basis of a
prior bad act rather than on the evidence presented at trid regarding the present crime.” Young, 731 So.

2d at 1150. However, when the witness being impeached is not a party, that potential problem does not
exis; and therefore, even where the non-party witness being impeached is one party's primary or sole
witness, evidence of a prior conviction of that witness must be admitted if the requirements of Rule 609(a)
and (b) are met. 1d. at 1150-51.

127. In the case sub judice, when Moore called Pediway as awitnessin an attempt to discredit Andre
Bully's testimony regarding Moore's dleged confession, the State advised the trid court that it planned to
use Pediway's five previous felony convictions for impeachment purposes. Moore then asked the trial
court to perform a Peterson baancing test to which the trid court responded by sating:

Under [Rule] 403 [of the Missssippi Rules of Evidence], my job isto consider the probative effect of
the inquiry versus any prgudicid effect that it may have. In reviewing the crimes which are listed on
the Abstract of Judgment, this witness have [Sic] been convicted of atempted murder, robbery,
assault with afirearm twice, and then assault with a firearm on a peace officer. Those, in my opinion,
are clearly probative and they obvioudy are prgudicid. So when | weigh the two, I'm going to find
that the probative vaue outweighs any preudice and dlow the inquiry; particularly, in light of the ten-
year time limit that the rules committee have [9c] dlowed meto condder. While | recognize thet they
are old, it iswithin the ten-year time period.

128. While thetria court did not conduct the type of full on-the-record determination contemplated by this
Court in Peterson, the tria court did not commit reversible error because any prejudice Pediway suffered
in being impeached isirrdlevant. Pediway's prior convictions met the requirements of Rule 609(a) and (b),
and thus, it was proper for the tria court to allow those convictions to be admitted. This Court finds no
error in thetria court's decison to alow Pediway's prior convictions to be used for impeachment purposes.

V. Whether thetrial court committed reversible error by failing to grant M oor€'s motion for
a judgment notwithstanding the verdict, or in the alternative, a new trial on the ground that a
juror communicated with a police officer who was awitnessat Moore'strial.

129. Moore clamsthetria court erred in failing to grant aJN.O.V., or in the dternative, anew trid dueto
aleged communications between ajuror and awitness for the State at Moorestria. This Court, however,
finds no abuse of discretion by the tria court in denying Moore's motions.

1130. Rule 3.06 of the Uniform Circuit and County Court Rules clearly prohibits contact between jurors and
witnesses and requires the trid court to ingtruct jurors on this point. When reviewing alegations of improper
contact between ajuror and awitness, this Court has afforded greet deference to the tria court's
determination, sating:

A trid judge isin abetter postion to assess the effect of incidents which may require amidrid than is
this Court on apped, and this Court will not reverse on the failure to grant a migtrid unlessthe trid
judge abused his discretion in overruling the motion for amidtrid.



Cavett v. State, 717 So. 2d 722, 729 (Miss. 1998). This Court aso "presume|s] that jurors follow the
ingructions of the court. To presume otherwise would be to render the jury system inoperable.” Puckett v.
State, 737 So. 2d 322, 347 (Miss. 1999). If thetria court determines contact occurred between ajuror
and awitness but finds such contact harmless, this Court will not reverse unless that determination was
clearly erroneous. Esparaza v. State, 595 So. 2d 418, 425 (Miss. 1992).

131. In the case sub judice, Moore caled Marietta D. Harris, who testified at a hearing on Moore's
JN.O.V. motion that she observed, on two occasions, ajuror speaking with one of the officers who had
tetified at trid. Harris could not testify as to the substance of the conversations but noted that the juror and
officer were "laughing and talking." Harris did not know the name of ether the juror or the officer and could
only provide genera physical descriptions of the two individuds. Findly, Harris did not come forward with
thistestimony until Moore had been sentenced. The trid court subsequently denied Moore's motions for a
JN.O.V. and new trid, finding M oore's contention to be without merit.

1132. Finding no abuse of discretion by the trid court, this Court upholds that determination for two reasons.
First, Moore's witness offered only vague, unsubstantiated, after-the-fact testimony. Moore presented no
additiond proof to support the testimony of Harris. Second, this Court presumes the jurors adhered to the
trid court's repeated ingtructions to refrain from communicating with "the attorneys or anyone dse
connected to the case.” Thetrid court so ingtructed the jury before the opening statements and reiterated
that instruction on day two of the trial when a question arose concerning contact between ajuror and
members of Moore's family. For both reasons, this Court finds this argument without merit.

V1. Whether thetrial court committed reversible error by failing to grant Moor€'s motion
for ajudgment notwithstanding the verdict, or in the alternative, a new trial in that the
verdicts wer e against the weight of the credible evidence.

1133. Findly, Moore contends that the evidence failed to support his convictions for capital murder. In view
of the fact that we are reveraing and remanding for anew tria, we will not address thisissue,

CONCLUSION

1134. Because the trid court erred in refusing Moore's proposed ingtruction on the weight to be given to the
testimony of an informant, the judgment of the Circuit Court of the Firgt Judicia Didrict of Hinds County is
reversed, and this case is remanded to that court for anew trial consistent with this opinion.

135. REVERSED AND REMANDED.

BANKSAND McRAE, P.JJ., MILLS, WALLER AND DIAZ, JJ., CONCUR. SMITH,
COBB AND EASLEY, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION.

1. These convictions were nine years old as of the time of trid, and each of them was punishable by
imprisonment of more than one year under the laws of the sate of Cdifornia



