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BEFORE KING, P.J., LEE, AND CHANDLER, JJ.
CHANDLER, J., FOR THE COURT:

1. Keith Morris was convicted by ajury of two counts of business burglary and the Scott County Circuit
Court sentenced him as a habitua offender to two life sentences. Aggrieved by his convictions, Morris cites
the following issues on apped: (1) thetria court erred in denying his motion to suppress his confesson and
(2) thetrid court should have granted a migtria. Finding no error, we affirm.

FACTS

2. Keith Morriswalked into the Morton Police Department seeking help for his drug addiction. He was



ingtructed to seek help from the chancery clerk's office. About one hour later, Morris returned to the police
department and informed Investigator Mack Adcox that he wanted to confess to some burglaries. Adcox
read Morris hisrights and Morris Sgned awaiver of rights form. Morris then told Adcox that he had
burglarized two businesses that were located in the same building. Morris gave a detailed description of
how he gained access to the businesses, and thoroughly described the items he stole. Adcox committed
Morriss statement to paper and Morris read the statement and signed it. Officer Kenny Chipley was
present when Morris gave his statement and he witnessed Morris read and sign the statement.

3. In his statement, Morris said that he went to an abandoned building behind an auto shop and entered
through a boarded-up door. He removed a coat from one of the carsin the auto shop. He then entered the
office and took aradio and some change. About haf an hour later, Morris returned and, with ajack-
handle, broke both windows of an adjoining business. He took $200 from the business. Morris gave the
coat and radio to Gregory Baptiste, his one-time roommeate. Morris was arrested and indicted on two
counts of busness burglary.

4. Morris chalenged the voluntariness of his statement. In a suppression hearing conducted outside the
jury's presence, Morris claimed that he did not burglarize the two businesses. He stated that he visited the
police department because he needed help for his drug problem and he needed a place to stay because he
was homeless. Morris claimed that he had ingested $150-worth of crack cocaine about one hour before his
firgt vigit to the police department. After the police sent him to the chancery clerk’s office, Morris stated that
he sat on some outside steps to decide where he would spend the night.

5. About one hour after hisfirst vigit, Morris returned to the police department and told Investigator
Adcox: "l want to confess to some burglariesin your town." Adcox read Morris hisrights and Morris
waived hisrightsin writing. Morris testified thet he did not recall Adcox informing him of hisrights;
however, he admitted that he signed the waiver form. Morris admitted that he gave the police the
information contained in his statement; he claimed, however, that his statement was inaccurate because he
did not commit the crimes. He explained that he made the statement because he was high on drugs and
wanted a place to spend the night.

116. Both Adcox and Chipley testified in the suppression hearing that Morris did not appear drunk or high
when he gave his satement. The circuit judge, noting that two hours had lapsed between the time that
Morris alegedly ingested the drugs and the time that he gave his statement, ruled that Morriss confesson
was voluntary and denied the motion to suppress. The jury convicted Morris on both counts of burglary.
Since Morriswas a habitud offender, the tria judge sentenced him to two life sentences.

LAW AND ANALYSIS
|.DID THE TRIAL COURT ERR IN DENYING THE MOTION TO SUPPRESS?

7. Morris argues that the cocaine he consumed before he gave his statement to the police impaired his
judgment and rendered his confesson involuntary. He argues that the tria court erred when it failed to
suppress his statement. Officers Adcox and Chipley testified that Morris did not exhibit any sgns that he
was under the influence of intoxicants. Further, Morris conversed intelligently with the officers. The State
argues that under these circumstances, the trid judge correctly overruled MorriSs motion to suppress.

8. Thetrid court's determination that Morriss confesson was admissible was afinding of fact which this



Court cannot disturb unlessthe trid court committed manifest error, gpplied an incorrect legal sandard, or
the decison was contrary to the overwhelming weight of the evidence. Wright v. State, 730 So. 2d 1106
(112) (Miss. 1998). Thetria court must look at the totality of the circumstancesin making the factual
inquiry into the voluntariness of a statement or confesson. O'Halloran v. Sate, 731 So. 2d 565 (18)
(Miss. 1999). "'The gpplicable standard for determining whether a confession is voluntary is whether, taking
into consderation the totdity of the circumstances, the statement is the product of the accused's free and
rationa choice.™ Herring v. State, 691 So. 2d 948, 956 (Miss. 1997) (quoting Porter v. State, 616 So.
2d 899, 907-08 (Miss. 1993)). The defendant bears a heavy burden in attempting to reverse atria court's
decison that a confesson isadmissble. Smith v. Sate, 737 So. 2d 377 (111) (Miss. Ct. App. 1998).

9. When a defendant challenges the voluntariness of his statement, the trid court must hold an evidentiary
hearing outside the jury’s presence to determine the admissibility of the confession. Millsap v. State, 767
So. 2d 286 (114) (Miss. Ct. App. 2000). The State must prove the voluntariness of the statement beyond a
reasonable doubt. 1d. The State establishes a prima facie case of voluntariness when the officer, or other
person having knowledge of the facts, testifies that "the confession was voluntarily made without any threets,
coercion, or offer of reward." 1d. When the State establishes its prima facie case of voluntariness, the
defendant must then rebut the State's assertion of voluntariness. Sykes v. State, 749 So. 2d 239 (15)
(Miss. Ct. App. 1999). A defendant's mental condition will not itself render a confesson inadmissble;
indeed, it is "but one factor to consder among the totality of the circumstances of a confesson and
interrogation.” Kircher v. State, 753 So. 2d 1017 (1137) (Miss. 1999). Intoxicetion or illness will not
automaticaly render a confesson involuntary. The confesson's admissibility depends upon the degree of
intoxication. Id.

1120. In the case sub judice, the State established a prima facie case that Morriss confession was
voluntary through the testimony of both of the police officers who were present during the statement. The
officers observed that Morris conversed intelligently and did not show any outward signs of drug or acohol
intoxication. Further, Morris knew the details of the two burglaries, including the manner of entry into the
building and the particular items taken from the businesses.

711. Morris dso had incredible recall of the events surrounding both his first and second trips to the police
department on the day he entered his confesson. Specifically, he remembered the following: he asked the
police for help; he was turned away at the police Sation; he sat outside for approximately one hour while
considering his options, he was concerned with securing a place to spend the night; and he gave the police
officersthe details that were contained in his satement. His only explanation of why he gave such a detailed
satement was that he "was not in his right mind." The only event Morris did not remember was whether the
officer read him his rights, however, he admitted that his Sgnature appeared on the waiver form.

112. Morris offered nothing to rebut the State's prima facie case of voluntariness other than his own sdlf-
serving testimony that he was high on cocaine. Two experienced police officers viewed Morriss demeanor
and did not believe that Morriswas impaired in any manner. Morriss assertion that he was impaired by his
cocaine consumption failed to rebut the State's prima facie case that the confesson was voluntary. Thisis
especidly true given that Morris was able to recdll the details of the burglaries, the particular items which
were taken, and the events leading up to his confession.

113. Thetrid court did not commit manifest error in finding that Morriss satement was voluntarily and
knowingly made. Thetrid judge did not gpply an incorrect legd standard and the judge's finding of



voluntariness was not againg the overwheming weight of the evidence. Morris voluntarily visited the police
department twice on the day he confessed to the burglaries. Morris did not alege that his confesson was
coerced. Morrisinitiated the encounter which resulted in his confesson. Taking into consderation the
totality of the circumstances, Morriss statement was the product of hisfree and rationd choice.

114. Morris dso argues that the trial court should have suppressed his statement because he gpparently
gave his statement before he waived his rights. Morris notes that the top of the form upon which his
satement is written indicates that the statement began at 10:45 p.m. and the bottom of the form indicates
that the statement concluded at 4:30 p.m. on the same day. Obvioudy, the statement could not have
concluded before it started. The form upon which Morriss confession was written included waiver of rights
language. Morris seems to believe that because of the time anomaly, his statement preceded the waiver.

115. At trid, Morris did not question any of the witnesses about the time anomay. Further, he did not raise
the issue in hismation for new trid. Thetria court cannot be held in error on alegd point never presented
for its congderation. Chase v. Sate, 645 So. 2d 829, 846 (Miss. 1994). We are not, thus, obligated to
review thisissue. Nevertheless, we are not concerned that Morris confessed before he waived his rights.
The record reveds that Morris Signed a separate waiver form at 3:45 p.m. on the day he gave his
statement. Unarguably, 3:45 p.m. precedes 4:30 p.m. or 10:45 p.m.; thus, Morris clearly waived hisrights
before he gave his statement whether the statement began or concluded at 4:30 p.m. or 10:45 p.m.

116. Morris dso clams that his statement should have been suppressed because Officer Chipley referred to
handwritten notes that Morris made from which Officer Adcox obtained the information used in writing the
statement. While the statement was introduced into evidence, Morriss handwritten notes were not. Morris
clamsthat before his confession could be accepted as voluntary, the State was required to produce the
source document from which the confession was written. Again, Morrisfailed to raise thisissue before the
tria court or in hisnew trid motion. Again, we are not obligated to review this assartion. Again, if we
reviewed the assartion we would find it without merit.

117. Chipley testified in the suppression hearing that he thought Officer Adcox wrote the statement from
handwritten notes made by Morris. This was the only time during ether the hearing or the trid that the
possible existence of handwritten notes was mentioned. Officer Adcox was not asked if Morris provided
handwritten notes. Most importantly, Morris agreed that he supplied the information contained in the
satement he signed. The State met its burden of proving that Morris voluntarily confessed to the burglaries,
and the failure to include possible handwritten notes from Morris did not render his confesson involuntary.

II.SHOULD THE TRIAL COURT HAVE SUA SPONTE GRANTED A MISTRIAL?

118. Morris testified at trid that he did not commit the burglaries, rather, Gregory Baptiste and a guy
nicknamed "Chicago" committed the crimes. Morris tetified that he heard Baptiste and "Chicago”
discussing the burglaries while they were al getting high. According to Morris, he gleaned the details of the
burglary from this discussion. On cross-examingtion, the following colloquy ensued:

Q. Wll, out of the presence of the jury, | showed you this [the statement], and | asked if you gave
them [Adcox and Chipley] dl thisinformation, and you said you did; isthet right?

A.Yes | did.

Q. Did you or didn't you.



A.Yeah.

Q. All right. Y ou left out the part at that time about Gregory Baptiste and some guy cdled Chicago
telling you about it; didn't you.

A. You didn't ask me that.
Q. Oh, okay. Isthat the game we are going to play, | didn't ask you that?

At this point Morriss attorney said ™Y our Honor, | will object to that." The judge sustained the objection
and Morriss atorney commented: "That was an evidentiary hearing." Morris argues that because
information from the suppression hearing was revealed to the jury, the trid court should have granted a
migtrial. However, Morriss attorney did not move for amistrid. He smply objected and the court sustained
the objection. In short, he got what he asked for.

119. In Blackwell v. State, 44 So. 2d 409, 410 (Miss. 1950), the supreme court stated:

It is now well settled that when anything transpires during the trid that would tend to pregjudice the
rights of the defendant, he cannot wait and take his chances with the jury on afavorable verdict and
then obtain areversal of the causein this Court because of such error, but he must ask the tria court
for amidtria upon the hgppening of such occurrence when the sameis of such nature as would entitle
him to amidrid. Such amotion was not made in the ingtant case, and snce thetrid judge did dl he
was asked to do at the time of the occurrence, the error complained of does not entitle the defendant
to have the case reversed.

Since he did not ask, Morrisis not entitled to seek reversal based on aleged error by thetria court for not
giving him relief he did not request.

1120. Further, suppression hearings are held outside the presence of the jury so that evidence of apossble
confesson will not be reveded if the confesson is found to be involuntary. Once the trid court admitted
Morriss confession into evidence, the truthfulness and voluntariness of his confesson were fodder for the
jury's congderation. Once a confession is admitted, "'either party has aright to introduce before the jury the
same evidence which was submitted [at the suppression hearing] as well as any other evidence reldive to
the weight and credibility of the confesson.™ Cole v. State, 525 So. 2d 365, 368 (Miss. 1987) (quoting
Rhone v. State, 254 So. 2d 750, 754 (Miss. 1971)). Inconsstencies in Morriss testimony during the
suppression hearing and histria testimony were rlevant to the issue of truthfulness. Thetria court was
under no obligation to sua sponte declare amigtrid.

121. THE JUDGMENT OF THE SCOTT COUNTY CIRCUIT COURT OF CONVICTION OF
TWO COUNTSOF BUSINESSBURGLARY AND TWO SENTENCESOF LIFE
IMPRISONMENT WITHOUT BENEFIT OF PAROLE, SUSPENS ON, OR REDUCTION OF
SENTENCE, ISAFFIRMED. COSTSARE ASSESSED TO SCOTT COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING AND MYERS, JJ., CONCUR.



