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1. In October of 1996, Felton Martin, J. and Darrin C. Fox, J. were indicted in the Hinds County Circuit
Court for possession of marijuanawith intent to distribute. The two cases were consolidated, and Martin
and Fox were jointly tried and convicted by ajury on January 31, 1997. Martin was sentenced as a
habitual offender, to serve 20 years pursuant to Miss. Code Ann. § 99-19-81 (2000).2) Aggrieved,
Martin now appeds, raising the following two issues:

|. THE VERDICT OF THE TRIAL JURY ISCONTRARY TO ESTABLISHED
PRINCIPLES OF LAW AND AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE ELICITED AT THE TRIAL.

II. THE TRIAL COURT ERRED IN ALLOWING THE STATE TO ELICIT EXPERT
TESTIMONY FROM DETECTIVE PRESTON CARTER IN VIOLATION OF THE
RULES OF DISCOVERY AND WITHOUT HAVING BEEN QUALIFIED, OFFERED OR
TENDERED ASAN EXPERT AT TRIAL IN ANY RECOGNIZED OR GENERALLY

ACCEPTED AREA OF EXPERTISE.

2. Finding the first issue dispogitive of the case, there is no need to analyze the second, and we reverse and

render.



FACTS

3. On March 21, 1996, six police officers, pursuant to a search warrant, entered the Jackson home
owned by Darrin Fox's mother, where they arrested six individuas and recovered dightly more than eight
ounces of marijuana. Those arrested included: Felton Martin, Jr. (the Appdlant); Darrin Fox (Martin's co-
defendant); DeMarcus Kelly; Gregory Fox (Darrin's brother); Marland Buckley; and Shannon Hunter. The
police discovered the marijuanain the kitchen, and according to one officer's testimony, Martin was
sanding over two Tupperware containers filled with marijuana and "looked like he was pulling his hands out
of them or didn't know what to do with them". He subsequently described Martin as standing "with his
hands like he was going to grab something but he didn't reglly know what to do." On cross-examination this
officer, when asked if Martin had abowl in hishand, stated "1 didn't say it wasin his hand. | said he was
standing over it." Only on re-direct, reading his notes, did the officer sate that Martin "was observed
handling the substance contained within the plastic container.” No other testimony from any of the officers
indicated Martin had any contact with the marijuana. The same officer tetified that Darrin Fox was standing
over the bowls and "had a pair of scissors that was over the containers' and that one container wasfilled
with smal plagtic bags of marijuana, of the type used for digtribution and referred to as "dime bags'.

4. Tedtifying in his own defense, Martin denied that he had been handling the marijuana and claimed that he
had only entered the home afew minutes before the police arrived. Although Martin admitted that he knew
the others "they was [sic] over there messing with marijuana,” he denied that he was in any way involved,
saying he was jugt trying to put the beer in the refrigerator so he could get on back outdoors. Martin also
cdled Marland Buckley, Shannon Hunter and Gregory Fox in his defense, and each of these withesses
testified that the marijuana belonged to DeMarcus Kelly (who was not subpoenaed to testify) and that
Martin and Darrin Fox had only arrived minutes before the raid commenced.

5. At the conclusion of trid, the jury convicted Martin and Darrin Fox, and each was sentenced asa
habitua offender to twenty yearsin the custody of the Mississppi Department of Corrections. After denid
of his pogt-trid motions, Martin appealed.

ANALYSIS

|. THE VERDICT OF THE TRIAL JURY ISCONTRARY TO ESTABLISHED
PRINCIPLES OF LAW AND AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE ELICITED AT THE TRIAL.

6. When reviewing acdlam that ajury verdict is againg the overwheming weight of the evidence, we have
Stated:

In determining whether a jury verdict is againg the overwhelming weight of the evidence, this Court
must accept as true the evidence which supports the verdict and will reverse only when convinced that
the circuit has abused its discretion in failing to grant anew trid. Only when the verdict is so contrary
to the overwhelming weight of the evidence that to dlow it to stand would sanction an unconscionable
injustice will this Court disturb it on apped. Thus, the scope of review on thisissueislimited in thet all
evidence must be congtrued in the light most favorable to the verdict. (interna citations omitted.)

Herring v. State, 691 So.2d 948, 957 (Miss. 1997).



7. Martin argues that the evidence offered in this case does not support afinding of possession in this case.
Martin concedes that the State need not prove actual physica possession, but argues that the State failed in
its burden of proving constructive possession. We have recently articulated the condtructive possesson rule
asfollows.

[T]here must be sufficient facts to warrant afinding that defendant was aware of the presence of the
particular substance and was intentionaly and conscioudy in possession of it. It need not be actud or
physical possession. Constructive possesson may be shown by establishing that the drug involved
was subject to his dominion or control. Proximity is usualy an essentid eement, but by itsdf is not
adequate in the absence of other incriminating circumstances.

Hamm v. State, 735 So0.2d 1025, 1028 (Miss. 1999)(quoting Curry v. State, 249 So.2d 414, 416
(Miss. 1971)). In Jones v. State, 693 So.2d 375, 377 (Miss. 1997), we applied thisruleto reverse a
marijuana conviction where the defendant was a passenger in acar where the drugs were found, and where
there was no other evidence connecting him to the drugs. Likewise, in Naylor v. State, 730 So.2d 561,
566 (Miss. 1998), we reversed a conviction for possession of cocaine where the defendant was found in a
bathroom aong with another suspect who was trying to flush the cocaine down the toilet to prevent its
seizure by police.

8. In affirming the conviction of Martin's co-defendant Darrin Fox, we held that the State had provided
aufficient evidence to adlow areasonable jury to conclude that Fox wasin congtructive possesson of the
marijuana, sating:

[T]he fact that Fox had apair of scissorsin his hand while stlanding near containers with freshly cut
marijuanain a house owned by his mother and with no one e'se in the house shown to have had a
subgtantia connection to it or control of it, shows Fox had constructive possession.

Fox, 756 So.2d at 758.

19. Unlike Fox, Martin was not holding any scissors or anything else which directly tied him to the
marijuana, and the house was owned by Fox's mother, rather than anyone with a connection to Martin.
Furthermore, none of the prosecution testimony indicates that Martin exercised actud or congtructive
dominion over the marijuana. For example, the cross-examination of Detective Richard Nations reflects the

fallowing exchange:
Q. And the other one [Martin] had abowl or something in his hand; is that right?

A. | didnt say it wasin hishand. | said he was standing over it.
Q. Okay. So he was standing over a bowl?
A.Yes gr.

1110. The State dicited the following testimony on redirect:

Q. Okay. And what was it that you persondly observed the defendant Felton Martin doing in
reference to the materid?

A. Helooked like he was trying to - - Felton Martin looked like he was trying to grab the bowl, but



when | entered the room he didn't - - like | said, he looked confused and like he didn't know what to
do.

111. The cross-examination of Detective Wallace Jones reflects the following:

Q. Okay, now, what you observed personaly, you never saw Felton Martin or Darrin Fox
possessing marijuanaat any time, did you, just your persona observations?

A. Possessing marijuana? They were in the closest proximity to the marijuanathat was recovered by
mysdf.

Q. Okay. But you never saw them actudly holding marijuana That's correct, isn't it?
A. That's correct.

112. Detective Preston Carter, the only other prosecution witness who had been present at the scene,
conceded that he did not see Martin until after he had been secured. The State suggestsin its brief that
"drug pargpherndia’ such as ziplock bags and a pager found at the scene are further proof of Martin's guilt.
Whilethe State is correct that such pargphernaia might be probative as circumstantid evidence of intent to
distribute, see generally Fox, 756 So.2d at 758-59, we do not find it probative as to the issue of
congtructive possession. Martin's mere presence in the kitchen area where the marijuana was found, without
more, isSmply not enough. Thus, even if dl inferences drawn from the evidence are viewed in the light most
favorable to the verdict, there is il no evidence to support afinding that Martin was in congtructive
possession of the marijuana, or that he had any intent to distribute, and Martin's conviction therefore must
be reversed and rendered.

CONCLUSION

1113. For these reasons, the judgment of the Hinds County Circuit Court is reversed and rendered, and
Felton Martin, Jr. is discharged.

114. REVERSED AND RENDERED.

PITTMAN, C.J.,BANKSAND McRAE, P.JJ., MILLSAND DIAZ, JJ., CONCUR.
SMITH, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY WALLER
AND EASLEY, JJ.

SMITH, JUSTICE, DISSENTING:

1115. The mgority concludes that the evidence offered in this case does not support the jury's verdict
convicting Martin of possession with intent to digtribute. In my view, the evidence fully supports the verdict,
and Martin's conviction should be affirmed. Therefore, | respectfully dissent.

116. Because Martin was not caught in actua possession of the marijuana, but was located in the kitchen
next to the marijuana, the State was required to prove constructive possession. See Jonesv. State, 693
So. 2d 375, 376 (Miss. 1997). To support afinding of constructive possession, there need be only
aufficient facts to warrant afinding that Martin was aware of the presence of the marijuana and that he was
intentionally and conspicuoudy in possession of it. Curry v. State, 249 So. 2d 414, 416 (Miss. 1971).
Congtructive possession may be shown by demonstrating that the marijuana was subject to Martin's



dominion and control. 1 d.

1117. The jury found Martin guilty of possession with intent to distribute, and the evidence offered at trid
supports that verdict. We must accept as true the evidence which supports the verdict and must construe all
evidence in the light most favorable to the verdict. Herring v. State, 691 So. 2d 948, 957 (Miss. 1997).
Also, the prosecution is to be given the benefit of al favorable inferences that may reasonably be drawn
from the evidence. Naylor v. State, 730 So. 2d 561, 565 (Miss. 1998) (citing McFeev. State, 511 So.
2d 130, 133-34 (Miss. 1987); Gavin v. State, 473 So. 2d 952, 956 (Miss. 1985); May v. State, 460
So. 2d 778, 781 (Miss. 1984)).

1118. Accepting the State's evidence as true, the record indicates that the police officer discovered Martin
and Fox in the kitchen standing immediately at the edge of the idand on which were the containers of
marijuana. We have explained that proximity is usualy an essentid dement, though by itsdlf is not adequate
in the absence of other incriminating circumstances. Curry, 249 So. 2d at 416. Such circumstances exist
here. The mgjority States that Martin's mere presence in the kitchen area where the marijuana was found,
without more, is Smply not enough. This statement would be true if Martin's location at the time of the drug
bust were the only evidence the State had to offer. The officer, however, testified that as Martin stood next
to the marijuana, he had his hands over the containers asif he was going to grab the containers. Again,
congtructive possession is proven where it is demonstrated that the drugs were subject to the defendant's
dominion and contral. 1d.

1119. The cases rdlied upon by the mgority are clearly distinguishable from the ingant case. In Jones, there
was nothing to connect the defendant to the marijuana except for his presence in the car. Likewise, in
Naylor, the only evidence linking the defendant to the cocaine was that he wasin close proximity to it when
he was found in the bathroom. Again, in the case at hand, the State offered more than evidence of
proximity. Because | believe the facts of this case adequately support the jury's verdict, | would affirm
Martin's conviction.

1120. For these reasons, | respectfully dissent.
WALLER AND EASLEY, JJ., JOIN THISOPINION.

1. Martin's prior convictions were for grand larceny in 1989 and receiving stolen goods in 1993. Fox was
aso sentenced to twenty years as an habitual offender based on prior convictions for possession of cocaine
in 1991 and 1993. This Court affirmed Fox's sentence on February 24, 2000. Fox v. State, 756 So.2d
753 (Miss. 2000).



