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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. On January 19, 1999, Anthony Jerome Edwards ("Edwards') wastried by ajury in the Circuit Court
of Jackson County, Mississppi, the Honorable Kathy King Jackson, presiding, for the crime of burglary of
adwelling. Edwards was convicted by the jury and sentenced by the court to serve aterm of twenty-five
(25) years as ahabitua offender pursuant to Miss. Code Ann. § 99-19-81 (2000). From that conviction
and sentence, Edwards appeded to this Court and raises the following issues.

STATEMENT OF THE ISSUES

|. WHETHER EDWARDS S CONVICTION FOR BURGLARY OF A DWELLING
MUST BE REVERSED BECAUSE:

A. THE STATUTESUSED TO UNDERGIRD EDWARDS S CONVICTION ARE
UNCONSTITUTIONALLY VAGUE IN THEIR USE OF LANGUAGE TO DEFINE
WHAT CONSTITUTESA DWELLING.

B. THE PROOF WASINSUFFICIENT ASA MATTER OF LAW TO SHOW THAT
EDWARDSCOMMITTED THE CRIME OF BURGLARY OF A DWELLING BECAUSE



THE STATE DID NOT PROVE THAT EDWARDSENTERED A DWELLING, AN
ESSENTIAL ELEMENT OF THE CRIME. CONSEQUENTLY THE TRIAL COURT
ERRED IN DENYING EDWARDS SREQUEST FOR A JNOV.

C. THE VERDICT OF GUILTY OF BURGLARY OF A DWELLING WASAGAINST
THE OVERWHELMING WEIGHT OF THE EVIDENCE ADDUCED AT EDWARDS S
TRIAL, ASTHE SHED HE WAS CONVICTED OF ENTERING PROVIDED NO
INGRESSTO THE DWELLING WHICH WASTHE SUBJECT OF THE INDICTED
BURGLARY.CONSEQUENTLY, THE TRIAL COURT ABUSED ITSDISCRETION IN
DENYING THE MOTION FOR A DIRECTED VERDICT, A REQUEST FOR A
PEREMPTORY INSTRUCTION (D-1) AND A MOTION FOR A NEW TRIAL.

II. THE TRIAL COURT ERRED IN DENYING EDWARDSHISRIGHT TO
REPRESENT HIMSELF, ASGUARANTEED BY ARTICLE 3, SECTION 26 OF THE
MISSISSIPPI CONSTITUTION AND THE SIXTH AND FOURTEENTH
AMENDMENTSTO THE UNITED STATESCONSTITUTION. THE TRIAL COURT'S
RULING WASCLEARLY ERRONEOUSASIT APPLIED THE INCORRECT
STANDARD OF LEGAL COMPETENCE, RATHER THAN THE CORRECT
STANDARD OF MENTAL COMPETENCE, IN DENYING EDWARDSTHISRIGHT.

1. IN THAT HE WAS SENTENCED TO SERVE A TERM OF 25 YEARSIN THE
MDOC FOR ENTERING A SHED TO STEAL A FISHING POLE, EDWARDSIS
ENTITLED TO A PROPORTIONALITY ANALYSISASDICTATED BY SOLEM v.
HELM. UNDER THISANALYSS, HISSENTENCE FAILSTO COMPORT WITH
ARTICLE 3, SECTION 28 OF THE MISSISSIPPI CONSTITUTION AND THE EIGHTH
AND FOURTEENTH AMENDMENTSTO THE UNITED STATESCONSTITUTION.

V. EDWARDSWASPUNISHED WITH THE MAXIMUM SENTENCE POSSIBLE FOR
PROCEEDING TO TRIAL, RATHER THAN ENTERING A PLEA OF GUILTY TO
THESE CHARGES, IN VIOLATION OF THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTSTO THE UNITED STATESCONSTITUTION, ASWELL ASARTICLE
3, SECTIONS 14, 16 AND 31 OF THE MISSISSIPPI CONSTITUTION.

EACTS

72. Bo Howell ("Howdll), the victim, Stated that on June 12, 1997, he heard his dog barking. Howell had
hung the lock on the door latch that night. At the time Howell |eft the shed, he had turned the light off, shut
the door and placed the lock on the hasp. From his kitchen window, Howell saw alight on in the utility
room about ten to twelve feet away. The door was open to the utility shed. Howell opened a door that
leads to the carport, which was two to three feet away from the utility shed. The kitchen door leads out to
the breezeway and the utility door just afew steps away. When Howell opened the door, ayoung man ran
away and grabbed a bicycle parked behind Howell's car. A few fishing spinning reds were stacked by the
utility door. Earlier that evening Howell's son had placed the redls over the raftersin the utility room. A big
boiler pot that had been hanging up in the utility room was dso by the reds. Howdl did not get a good look
a the young man's face. Howel's son heard him hollering and woke-up.

13. Howell reviewed a number of exhibits depicting his house, the breezeway and the utility room. Later,



Howell gave the police a satement. Howell described that the utility room is attached to the rest of the
house connected by the same roof line. The utility building and the house were framed together. Thereisa
breezeway between the two but it isal connected. Everything was built together as one unit.

4. Derrick Bonds ("Bonds"), Howel's neighbor, testified that he lives one house away from Howell.
About 2:30 am. Bonds heard his dogs and other neighborhood dogs barking as he was getting ready to go
to work. He went ingde to get his lunch box and when he came out of the house again, he saw Howell's
porch light on and a man running. He heard Howell hollering a the man. Then, Bonds observed the man run
by HowdI's truck, take a bike and go onto Woodlawn Street. The man turned onto Oakwood Street and
then turned onto Danzler Street. The man was black, wearing a dark-colored shirt and blue jeans and had a
ten speed bicyde. Approximatdy ten minutes after seeing the man, Bonds identified the man for the police
on Danzler Street. Bonds could not identify the face of the man, but he identified the bicycle and the clothing
of the man that ran from Howd|'s house.

5. Brian Montgomery (" Officer Montgomery"), a captain in the Moss Point Police Department, testified
that he received a dispaich cal for aburglary in progress at the corner of Oakwood and Woodlawn
Streets. The suspect was described as being a black mae wearing a purple shirt and blue jeans and riding a
bicycle toward the high school. The officer could see Danzler Street from his car. Officer Montgomery
waited on Stonewdl Street gpproximately five minutes and saw a person on a bicycle turn from Danzler
Street to Stonewd | Street. Officer Montgomery turned on his car lights and drove toward the bicyclist. The
bicyclis made a U-turn to Danzler Street as soon as Officer Montgomery turned on his headlights. The
officer opped the bicyclist at about 2:47 am. The bicyclist was wearing clothing that was dmost identical
to the description digpatched on the radio.

116. Officer Montgomery identified the defendant, Edwards, as the man on the bicycle and stopped by him.
Bonds came to the scene approximately ten minutes later and told another officer, Cushman, that Edwards
was the person leaving the house.

7. Chuck Coleman ("Officer Coleman"), aMass Point police officer, tedtified that he interviewed
Edwards concerning a burglary that occurred on June 12, 1997, on Woodlawn Avenue in Jackson County.
Edwards told him that he saw alight onin a utility type room attached to the house, touched some rods and
reds, saw the homeowner, ran and was later siopped by police. The officer read hisinterview with
Edwards into the record. The police read and Edwards signed a Miranda form. Edwards stated that he
saw the carport light on, walked into the open door of the shed, touched the rods, and left when aman
came out of the house. Later, Edwards stated that he "grabbed" the rods. Edwards stated that he was trying
to "make alittle hustle’ and was going to sdll the rods a the flea market for money.

LEGAL ANALYSIS

|. WHETHER EDWARDS S CONVICTION FOR BURGLARY OF A DWELLING
MUST BE REVERSED.

A. THE STATUTESUSED TO UNDERGIRD EDWARDS S CONVICTION ARE
UNCONSTITUTIONALLY VAGUE IN THEIR USE OF LANGUAGE TO DEFINE
WHAT CONSTITUTESA DWELLING.

118. Edwards was indicted and found guilty under Miss. Code Ann. § 97-17-23 (2000) for burglary of a



dwdling. This crime carries amaximum sentence of twenty-five (25) years. The datute reads as follows:

Every person who shdl be convicted of bresking and entering the dwelling house or inner door of
such dwelling house of another, whether armed with a deadly weapon or not, and whether there shall
be at the time some human being in such dwelling house or nat, with intent to commit some crime
therein, shall be punished by imprisonment in the Penitentiary not less than three (3) years nor more
than twenty-five (25) years.

Miss. Code Ann. § 97-17-23 (2000). The definition of a dwelling house is defined in Miss. Code Ann.
§97-17-31 (2000) asfollows:

Every building joined to, immediately connected with, or being part of the dwelling house, shdl be
deemed the dwelling house,

In comparison, burglary of a non-dwelling, other than a house of worship, carries a maximum sentence of
seven (7) years. Miss. Code Ann. 8 97-17-33 (1) (2000) reads as follows:

(1) Every person who shdl be convicted of breaking and entering, in the day or night, any shop, store,
booth, tent, warehouse, or other building or private room or office therein, water vessel, commercia
or pleasure craft, ship, steamboat, flatboeat, railroad car, automobile, truck or trailer in which any
goods, merchandise, equipment or vauable thing shal be kept for use, sdle, depost, or transportation,
with intent to stedl therein, or to commit any felony, or who shal be convicted of bresking and
entering in the day or night time, any building within the curtilage of a dwelling house, not joined to,
immediately connected with or forming a part thereof, shdl be guilty of burglary, and imprisoned in the
penitentiary not more than seven (7) years.

119. Edwards assarts that he did not commit the crime of burglary of adwedling. He clams that entry into a
utility storage shed connected to the dwelling by a common roof and having no direct ingress to the house
does not congtitute burglary of adwelling. Edwards aso argues that Miss Code Ann. § 97-17-31, the
datute defining dwelling house, is uncongtitutionally vague. In specific, he contends that the phrases chosen
by the Missssippi Legidature to distinguish an outbuilding from a dwelling creates a datutory schemethat is
uncondtitutionally vague. Edwards claims that the phrases contained within the statute of “joined to”,
"immediately connected with" and "forming a part thereof" do not offer guidance to the question of whether
astorage shed is a dwelling. Rather, Edwards claims that these phrases create confusion and only a broad
congtruction of the phrases would alow the storage shed to be considered a dwelling.

STANDARD OF REVIEW

110. This Court in Jones v. State, 710 So.2d 870, 877 (Miss. 1998), set out the standard for determining
the condtitutionality of a statute as follows.

A party chalenging the condtitutiondity of a atute must prove his case by showing the
uncondgtitutiondity of the statute beyond a reasonable doubt. Vance v. Lincoln County Dep't of
Pub. Welfare, 582 So.2d 414, 419 (Miss.1991). 'This Court will strike down a statute on
congtitutiona grounds only where it gppears beyond al reasonable doubt that such statute violates the
conditution." Wells v. Panola County Bd. of Educ., 645 So.2d 883, 888 (Miss.1994).We adhere
here to the rule that one who Is alegidative enactment must overcome the strong presumption of
vdidity and such assailant must prove his conclusion affirmatively, and clearly establish it beyond a



reasonable doubt. All doubts must be resolved in favor of the vaidity of a statute. If possible, courts
should congtrue statutes so as to render them congtitutiond rather than uncongtitutiond if the satute
under attack does not clearly and apparently conflict with organic law after first resolving al doubtsin
favor of vdidity. Loden v. Mississippi Pub. Serv. Comm'n, 279 So.2d 636, 640 (Miss.1973)
(citations omitted); see also Hoops, 681 So.2d at 536.

See also Corry v. State, 710 So.2d 853, 859 (Miss. 1998); Nicholson v. State, 672 So.2d 744, 750
(Miss. 1996)(datutes have a presumption of vaidity overcome only by showing uncongtitutiondity beyond
areasonable doubt). This Court in Reining v. State, 606 So.2d 1098, 1103 (Miss. 1992), provided
guidance in casss involving crimind statutes as follows:

Although a statute imposing crimina pendties must be srictly construed in favor of the accused, it
should not be so gtrict as to override common sense or statutory purpose. United States v. Brown,
333 U.S. 18, 25, 68 S.Ct. 376, 380, 92 L.Ed. 442, 448 (1948); see also State v. Burnham, 546
$0.2d 690, 692 (Miss.1989). Strict construction means reasonable congruction. State v. Martin,
495 So0.2d 501, 502 (Miss.1986). This Court has held that the test concerning statutory construction
iswhether a person of ordinary intelligence would, by reading the statute, receive fair notice of that
which isrequired or forbidden. Burnham, 546 So.2d at 692; Roberson v. State, 501 So.2d 398,
400 (Miss.1987); Cassibry v. State, 404 So.2d 1360, 1368 (Miss.1981).

{11. This case appearsto be a case of first impression for this Court. The key factor iswhether abuilding is
characterized as adweling. This Court has defined what condtitutes a"dwelling” in certain instances. The
intention of the dwdller is consdered to be materid in the Court's determination of whether abuilding is
characterized as a dwelling pursuant to the burglary statute. Gillum v. State, 468 So.2d 856, 859 (Miss.
1985)(citing Robinson v. State, 364 So.2d 1131 (Miss. 1978)); Washington v. State, 753 So.2d 475,
477 (Miss. Ct. App. 1999). While this Court has defined a dwedling in terms of the time period of
habitation of the building and owner's intent, there appears to be no prior cases determining whether a utility
shed with a common roof is considered part of the dwelling. See Gillum v. State, 468 So.2d at 859
(weekend home where owners spent every second or third weekend and had food, clothing and other
necessities was a dwdling); Course v. State, 469 So.2d 80 (Miss. 1985)(home was dwelling house even
though victim lived in nurang home for the past few months where she kept persond possessonsin the
home and intended to return to the home if her hedlth improved); Washington v. State, 753 So.2d 475
(Miss. Ct. App. 1999)(building that owner occupied for ten to fifteen weeks ayear to vigt family in
Missssppi was adwdling); Wilkerson v. State, 724 So.2d 1089 (Miss. Ct. App. 1998)(house was
dweling where owner lived four months a year, received mail and kept persond items). But see State v.
Pool, 764 So.2d 440 (Miss. 2000)(farmhouse not considered dwelling where owner moved to an
apartment four years prior to alleged burglary and there was no evidence that owner intended to return to
the farm); Woods v. State, 186 Miss. 463, 191 So. 283 (1939)(newly erected home intended asa
dweling but not yet occupied is not consdered a dwelling house).

112. Edwards asserts that to interpret the burglary of a dwelling statute to include a shed would construe the
datute in favor of the State and against the accused; would be an unreasonable construction of the
legiddtive interest in protecting the sanctity of the living quarters of a home; and would override common
sense and statutory purpose.

113. Thejury in the case sub judice was given ingtructions of lesser-included offenses of burglary and



attempted petit larceny. Therefore, the question of whether Edwards was guilty of burglary of adwelling,
burglary, or atempted petit larceny was afactua question decided by the jury inits deliberations. Based on
the evidence provided, the jury found Edwards guilty of burglary of adweling.

114. Thetestimony &t trid reveaed that the structure at issue was a house with a breezeway and a utility
shed. Howell, the property owner, testified that the utility shed is attached to the house. Thereisa
breezeway between the house and the utility shed, however, the two are connected by a common roof and
caling. Further, the utility shed and the house were framed together.

115. Thetrid court ruled at the hearing on the Motion for New Trid that the shed was sufficiently
connected to the house to find aburglary of adwdling. Thetrid court sated, in part, the following:

BY THE COURT: The caselaw is, if the shed is attached to the house and under the same roof-that's
the law as| understand it to be-it is part of adweling and that makesit aburglary of adweling. Now,
you don't like that ruling. | don't-it makes no difference to me, but that isthe law. Now, if the supreme
court-you're going to have a great case on the facts... If the supreme court wants to change thet, thisis
the perfect case to change it. Because, you're right, that shed is not directly connected to that house.
That's what the evidence is. There is abreezeway between the shed and the house. But the shed is
under the roof of that house. And the case law, as | understand it right now, and on the day we tried
your case, made that shed part of that dwelling, which made you guilty of burglary of adwdling.

1116. It would be hard to imagine that a person of ordinary intelligence would not know that a shed, part of
an overdl building structure with a house, breezeway and shed, would not be consdered a dwelling.
Edwards clams that the datutory schemeis vague in terms of distinguishing an outbuilding from a dwelling.
The datutes clearly defines a dwelling house as "every building joined to, immediately connected with, or
being part of the dwdling house, shdl be deemed the dwelling house' and does not bolster his argument.
Miss. Code Ann. § 97-17-31(2000) (emphasis added). When reading Miss. Code Ann. 8§ 97-17-23,
§97-17-31, and § 97-17-33 (2000) in conjunction with one another, the pertinent language is 8 97-17-33
which states that a person bresking and entering "any building within the curtilage of a dwellings, not
joined to, immediately connected with or forming a part thereof, shdl be guilty of burglary." (emphess
added). Therefore, a non-dwelling house is a building that is not joined to, immediately connected with or
forming a part of adwelling house. The Legidature makes a clear ddineation between outbuildings and
dwelling houses in digtinguishing the structures based on whether they are joined to, immediately connected
with or forming a part thereof.

117. This Court finds that Edwards failed to prove that the statutory scheme is uncongtitutionaly vague or
overbroad beyond a reasonable doubt. The Legidature adequately distinguished an outbuilding as opposed
to adwelling. There is not an unreasonable construction, and common sense and statutory purpose have not
been overridden in thisinstance. Therefore, thisissue is without merit.

B. THE PROOF WASINSUFFICIENT ASA MATTER OF LAW TO SHOW THAT
EDWARDSCOMMITTED THE CRIME OF BURGLARY OF A DWELLING BECAUSE
THE STATE DID NOT PROVE THAT EDWARDSENTERED A DWELLING, AN
ESSENTIAL ELEMENT OF THE CRIME. CONSEQUENTLY THE TRIAL COURT
ERRED IN DENYING EDWARDS REQUEST FOR A JNOV.

118. Edwards asserts that he preserved his right to test the sufficiency of the evidence in his Motion for a



JNOV. He daimsthat the State had insufficient proof as to whether the shed was part of a dwelling house,
an dement of the crime. Further, Edwards asserts that aburglary of a dwelling as opposed to agenerd
burglary are separate and distinct statutes, and therefore, his case should be reversed and rendered instead
of remanded for resentencing under a different statute. Edwards relies heavily upon Carr v. State, 770
$S0.2d 1025 (Miss. Ct. App. 2000) and State v. Pool, 764 So.2d 440 (Miss. 2000).

119. For darity of theissues, Edwards clamsin this issue that the proof was insufficient as a matter of law
and thetrid court erred in denying his request for ajudgment notwithstanding a verdict. In the subsequent
issue Edwards complains that the overwhelming weight of the evidence does not support a conviction and
thetria court abused its discretion in denying aMation for Directed Verdict, arequest for peremptory
ingruction (D-1), and aMotion for aNew Trid. The issues of whether the trid court erred in denying the
Motion for Directed Verdict, the request for peremptory instructions, and the Motion for INOV pertain to
legal sufficiency and are more gppropriately addressed together. Whereas the issue of the Motion for New
Trid pertains to the overwheming weight of the evidence and will be addressed accordingly in the next
issue.

STANDARD OF REVIEW

120. The standard of review for aJNOV and a directed verdict are the same and implicate the sufficiency
of the evidence. Sheffield v. State, 749 So.2d 123, 125 (Miss. 1999). This Court in McClain v. State,
625 So0.2d 774, 778 (Miss. 1993) held that a motion for INOV, motion for directed verdict and arequest
for peremptory ingruction chalenge the legd sufficiency of the evidence. See also Coleman v. State, 697
So0.2d 777, 787 (Miss. 1997)(standard of review for denid of directed verdict, peremptory instruction, and
JNOV areidentical). " Since each requires consideration of the evidence before the court when made, this
Court properly reviews the ruling on the last occasion the chalenge was madein the trid court. This
occurred when the Circuit Court overruled [the] motion for INOV." McClain, 625 So.2d at 778 (citing
Wetz v. State, 503 So.2d 803, 807-08 (Miss. 1987)). On the issue of legd sufficiency, this Court held in
Pinkney v. State, 538 So.2d 329, 353 (Miss. 1988), that reversal can only occur when evidence of one
or more of the elements of the charged offense is such that 'reasonable and fair minded jurors could only
find the accused not guilty.” (citations omitted). The ements of burglary are (1) the unlawful bresking and
entering; and (2) the intent to commit some crime when entry is attained. Harrison v. State, 722 So.2d
681, 685 (Miss. 1998); Washington v. State, 753 So.2d 475, 478 (Miss. Ct. App. 1999).

121. Edwards cites Carr for the holding that each eement of the burglary of the dwelling must be proven.
Carr, 770 So.2d at 1029. In addition, Edwards relies upon Carr for the holding that "[p]roof that the
dructure was, a the time of the dleged crime, a dwelling house was an essentid dement of the crime asto
which the State had the burden of proof beyond a reasonable doubt.” 1d. See also State v. Pool, 764
S0.2d 440, 443 (Miss. 2000).

22. This Court has interpreted the scope of a dwelling house in prior case law as discussed in the previous
issue. Edwards, however, merely asserts that the State's proof was legaly insufficient as to whether the
shed was a dwelling. Since Edwards raised the sole issue of whether there was sufficient proof that the shed
was a dweling, this Court will not have an extended analysi's on the issue presented. Without reiterating the
findings and case law in the prior issue, this Court finds that the shed is part of the dwelling and therefore,
the argument is without merit.

1123. The jury made a determination as to Edwardss guilt of burglary of a dwelling notwithstanding



additiona ingtructions given for a burglary and petit larceny. In addition, the statutory scheme was not
uncongtitutionaly vague in defining a dwdling versus an outbuilding pursuant to the gpplicable Satutes.
Findly, this Court finds that because the statute was not vague and the fact that the shed is considered to be
apart of the dwelling within the meaning of the satutes, Edwardss argument that the State failed to prove
an dement of the crime, namely that a dwelling was not entered, isillogical under the interpretation and
without merit. In addition, Edwardss assertion that his case should be reversed and rendered hinges upon a
finding thet the State failed to prove a dwelling was entered. This Court finds that the issue is without merit
inlight of the factud findings and our determinationsin this case.

C. THE VERDICT OF GUILTY OF BURGLARY OF A DWELLING WASAGAINST
THE OVERWHELMING WEIGHT OF THE EVIDENCE ADDUCED AT EDWARDS S
TRIAL, ASTHE SHED HE WAS CONVICTED OF ENTERING PROVIDED NO
INGRESSTO THE DWELLING WHICH WASTHE SUBJECT OF THE INDICTED
BURGLARY. CONSEQUENTLY, THE TRIAL COURT ABUSED ITSDISCRETION IN
DENYING THE MOTION FOR A DIRECTED VERDICT, A REQUEST FOR A
PEREMPTORY INSTRUCTION (D-1) AND A MOTION FOR A NEW TRIAL.

124. As stated in the last issue, this Court will address Edwards's assertion that the trial court abused its
discretion in denying his Motion for New Trid asserting that the verdict was againgt the overwheming
weight of the evidence. The focus of Edwardss claim is that the shed offered no ingress to the house,
access from the shed to the house was physicaly impossible, and the connection between the two was by a
tenuous line of roof.

STANDARD OF REVIEW

125. A mation for new trid chalenges the weight of the evidence. Sheffield v. State, 749 So.2d at 127. A
reversd iswarranted only if the lower court abused its discretion in denying amotion for new trid. 1d.
(ating Gleeton v. State, 716 So0.2d 1083 (Miss. 1998)). This Court held in McFee v. State, 511 So.2d
130, 133 (Miss. 1987), that it has limited authority to interfere with ajury verdict. The Court looks at dl the
evidence in the light that is most consstent to the jury verdict. 1d. The prasecution is given "the benefit of dl
favorable inferences that may reasonably be drawn from the evidence.” I d.

[1]f thereisin the record substantid evidence of such qudity and weight thet, having in mind the
beyond a reasonable doubt burden of proof standard, reasonable and fair-minded jurorsin the
exercise of impartid judgment might have reached different conclusions, the verdict of guilty isthus
placed beyond our authority to disturb.

Id. at 133-34.

1126. In the case sub judice, the evidence met the weight of the evidence test for anew tria. The owner,
Howell, testified that the he heard his dog bark and something fall in his utility shed. He had placed the lock
in the hasp, closed the door and the light were turned off in the shed that night. When he looked out of his
house through awindow, Howell saw the lights on in the shed and the door open. The door to the shed is
approximately two to three feet from the door to the house. When Howell opened the door of the house, he
saw ayoung man come out of the utility shed. Howell saw some fishing poles stacked by the utility door.
Earlier that evening Howell's son had placed the poles over the raftersin the shed. A big boiler pot that
normaly hung in the shed was on the ground.



127. Howell testified that there is a breezeway between the house and the utility shed and dl are connected
together. The house and the shed were framed at the same time. The utility room is attached to the house.
The ceiling of the house, carport, and roof are the same.

1128. A neighbor, Bonds, saw aman run from Howell's house and leave on a bicycle. The man was wearing
adark colored shirt, blue jeans and had a ten speed bicycle. Officer Montgomery, stopped aman on aten
speed bicycle wearing a purple shirt and blue jeans. Bonds later identified the bicycle and clothing of the
man, dthough he could not identify the man's face.

1129. Officer Coleman tegtified that he interviewed Edwards about the burglary. Edwards told Officer
Coleman that he saw alight on in the shed, went into the shed, touched some rods and |eft when aman
came out of the house. Edwards stated he was trying to "make alittle hustle” and intended on selling the
rods at aflea market.

1130. Thejury had the option of finding Edwards not guilty or guilty of burglary of adweling, burglary, or
petit larceny. Based on dl evidence given & trid, the jury found Edwards guilty of burglary of adwelling
beyond a reasonable doubt. This Court finds that the lower court did not abuse its discretion in denying a
moation for new trid. Looking at dl the evidence in the light that is most consistent with the jury verdict, there
is substantia evidence in the record that reasonable and fair-minded jurors would have found Edwards
guilty of burglary of adweling. Accordingly, thisissue is without merit.

II. WHETHER THE TRIAL COURT ERRED IN DENYING EDWARDSHISRIGHT TO
REPRESENT HIMSELF, ASGUARANTEED BY ARTICLE 3, SECTION 26 OF THE
MISSISSIPPI CONSTITUTION AND THE SIXTH AND FOURTEENTH
AMENDMENTSTO THE UNITED STATESCONSTITUTION. WHETHER THE TRIAL
COURT'SRULING WASCLEARLY ERRONEOUSASIT APPLIED THE INCORRECT
STANDARD OF LEGAL COMPETENCE, RATHER THAN THE CORRECT
STANDARD OF MENTAL COMPETENCE, IN DENYING EDWARDSTHISRIGHT.

1131, Edwards asserts that he was denied his right to represent himself at trid. In addition, Edwards
complainsthat the tria court committed reversible error by applying an incorrect lega competence standard
in lieu of the correct menta competence standard. In his brief, Edwards cites eight dleged ingtances in the
record where he clams he asserted his right to represent himsdlf in pretrial and pogt-tria hearings.

1132. Article 3, Section 26 of the Mississippi Condtitution states:
Indl crimind prosecutions the accused shdl have aright to be heard by himsdlf or counsd, or both...

InFaretta v. California, 422 U.S. 806, 819-20, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975), the United
States Supreme Court held:

The Sixth Amendment does not provide merdly that a defense shal be made for the accused; it grants
to the accused persondly the right to make his defense...Although not stated in the Amendment in so
many words, the right to self-representation-to make one's own defense personally-is thus necessarily
implied by the structure of the Amendment. The right to defense is given directly to the accused; for it
is he who suffers the consequences if the defense fals.

1133. In order for adefendant to knowingly and intelligently waive the right to counsd, the defendant must



meet atest for competency to stand trial. Brooks v. State, 763 So.2d 859, 865 (Miss. 2000); Howard v.
State, 701 So.2d 274, 280 (Miss. 1997).

The test for competency to stand trid mandates that a defendant be one '(1) who is able to perceive
and understand the nature of the proceeding; (2) who is able to rationaly communicate with his
attorney about the case; (3) who isableto recall rlevant facts; (4) who is able to testify in hisown
defense if gppropriate; and (5) whose ability to satisfy the foregoing criteriais commensurate with the
severity and complexity of the case’

Brooks, 763 So.2d at 865 (quoting Conner v. State, 632 So.2d 1239, 1248 (Miss. 1993)).

1134. However, that atrid court may forego a competency test in certain circumstances. As this Court said
inConner, 'thered question, therefore, is whether 'reasonable grounds existed to believe that [the

accused] wasinsane. If so, then Rule 4.08 mandates a competency hearing. The determination of what is
'reasonable,’ of course, rests largely within the discretion of the tria judge. He sees the evidence first hand,
he observes the demeanor and behavior of the defendant.’ 632 So.2d at 1248. For purposes of reviewing a
decision to forego a competency hearing, this Court has cited the test applied by the Fifth Circuit Court of
Appeds "Did the trid judge receive information which, objectively considered, should reasonably have
raised a doubt about defendant's competence and aerted him to the possibility that the defendant could
neither understand the proceedings, gppreciate their Sgnificance, nor rationaly aid his attorney in his
defense?' 1 d. at 1248 (citing Lokos v. Capps, 625 F.2d 1258, 1261 (5th Cir. 1980)).

1135. However, this Court finds that the issue is without merit. The Motion for New Trid and the Motion for
JNOV do not reflect that Edwards raised the issue of aright to represent himself.

1136. At the July 21, 1998, motion hearing to amend the indictment to charge habitua offender status, the
trial court also addressed the issue of representation for Edwards. A defense attorney informed the court
that Edwards had apparently "fired" him. Thetrid court asked Edwards about a letter in which he wanted
to fire everyone in the court system. When the tria judge asked Edwards on the record whether he was
planning to represent himsdf, Edwards responded that "I might have to." A lengthy discusson ensued in
which Edwards agreed to spesk to Mr. Knoche with the understanding that if he did not like the
representation then he would have to hire his own lawyer.

1137. On November 17, 1998, a second hearing occurred. The tria court never ruled on the amendment to
the indictment at the July hearing. This earlier hearing focused on the issue of representation for Edwards.
At the November hearing, the trial court listened to Edwards's concerns about his case. In regard to the
representation for Edwards, the trid court and Edwards exchanged the following remarks in pertinent part:

BY THE COURT: Mr. Edwards, Mr. Gautier is going to represent you. Now, listen to me. Do you
fed comfortable with Mr. Gautier o far?

BY THE DEFENDANT: Yes, maam.

1138. Again, the hearing concluded with the trid judge stating that if Edwards did not like his attorney then he
would represent himsdlf. In addition, the tria judge reiterated that Edwards had aright to represent himself,
athough she would not recommend it.

1139. At trid, Edwards did not participate in the questioning of witnesses or any other aspect of the tria



other than to state his decison not to testify on the record. At the Motion for New Trid hearing, Edwards
gated that he wanted to represent himsdf. Again thetrid court warned Edwards againgt such action but
alowed him to present and participate in the hearing. Thetriad court judge had another lengthy discussion
with Edwards concerning his assertion that he had gppedled his case to the Supreme Court and explaining
the need to have aruling on the Motion for New Trid. Thetrid court listened to Edwardss main argument
a the hearing of whether a shed was part of adwelling. In addition, the trid court heard the arguments
previoudy prepared in the Motion for New Trid by defense counsd.

1140. The Court has reviewed the specific ingtancesin the record and looked at the entire context of the
interactive discussion between the trid court judge and Edwards. In the July 1998 hearing, Edwards
appeared reluctant to relinquish hisright to an attorney and proceed pro se. In the November 1998 hearing,
Edwards stated he was comfortable with the defense counsdl. At trial, Edwards did not participate in the
proceedings but rather relied upon defense counsd to conduct the trid on his behdf. At the Motion for
New Tria hearing, Edwards participated in the hearing to a greater extent than any of the other participants.

741. Edwardss assertion that he was denied the right of salf representation is without merit. The record
reflects that he agreed to have the assistance of counsd at the pre-trid hearings. In fact, defense counsdl
conducted the entire trid. At the pogt-trid hearing, Edwards participated in the hearing and expressed dl his
concernsto thetria court.

142. Asto Edwardss assertion that the tria court applied the incorrect standard of lega competency
ingtead of mental competency, this Court finds the complaint without merit. Edwardsis correct in Sating
that this Court does gpply amental competency standard to determine whether a defendant knowingly and
intelligently waves the right to counsel. Howard, 701 So.2d at 280. Reviewing the record within the proper
context of the statements, it is clear that the trial court was only in the process of warning Edwards at the
post-trial Motion for New Tria hearing againgt sdlf-representation. However, the record aso reved s that
Edwards fully participated in the hearing expressing dl his arguments directly to the trid judge.

1. IN THAT HE WAS SENTENCED TO SERVE A TERM OF 25 YEARSIN THE
MDOC FOR ENTERING A SHED TO STEAL A FISHING POLE, EDWARDSIS
ENTITLED TO A PROPORTIONALITY ANALYSISASDICTATED BY SOLEM V.
HELM. UNDER THISANALYS'S, HISSENTENCE FAILSTO COMPORT WITH
ARTICLE 3, SECTION 28 OF THE MISSISSIPPI CONSTITUTION AND THE EIGHTH
AND FOURTEENTH AMENDMENTSTO THE UNITED STATESCONSTITUTION.

143. Edwards asserts that his sentence of twenty-five years imprisonment is disproportionate to the crime
committed and warrants a proportiondity test under Solem v. Helm, 463 U.S. 277, 291, 103 S.Ct. 3001,
3011, 77 L.Ed.2d 637 (1983). Specifically, Edwards assarts that he entered a shed with no ingress to the
house, however, he did not take anything even though he may have intended to sted afishing pole. In
addition, Edwards submitted information pertaining to smilar crimes in Jackson and the bordering Harrison
County for comparison.

144. This Court finds thet it is not bound to andyze this issue pursuant to Solem. While discussion on this
issue was pursued in the sentencing phase of the trid, Edwards failed to address and include the specific
datigtica information, attached to hisbrief, into the record. In Hennington v. State, 702 So.2d 403
(Miss. 1997), this Court held that the appellant has the respongbility to present atria record sufficient to
undergird his assgnments of error. Hennington, 702 So.2d at 409 (citing Wintersv. State, 473 So.2d



452, 457 (Miss.1985); Queen v. Queen, 551 So.2d 197, 199 (Miss.1989)).

145. However, even if the gatistical information had been presented to the tria court, this Court finds the
issue iswithout merit. In Fleming v. State, 604 So.2d 280, 302 (Miss. 1992), this Court held that the
generd rulein Missssppi isthat a sentence that does not exceed the maximum term alowed by the Satute,
cannot be disturbed on apped. However, this Court will review a sentence that alegedly imposed a penalty
that is disproportionate to the crime. 1d. "Sentencing is within the complete discretion of the tria court and
not subject to gppellate review if it iswithin the limits prescribed by statute” Walls v. State, 718 So.2d
1107,1114 (Miss. 1998)(quoting Hoops v. State, 681 So.2d 521, 537 (Miss. 1996)).

146. The United States Supreme Court st forth a three-prong test for an Eighth Amendment
proportiondity anayssin Solem asfollows:

(i) the gravity of the offense and the harshness of the pendlty;

(ii) the sentence imposed on other crimindsin the same jurisdiction; and

(i) the sentences imposed for commission of the same crimein other jurisdictions.
Id.

147. This Court noted, however, that Solem was overruled in Harmelin v. Michigan, 501 U.S. 957,
965-66, 111 S.Ct. 2680, 2686-87, 115 L.Ed.2d 836 (1991) "to the extent that it found a guarantee of
proportiondity in the Eighth Amendment. In light of Harmelin, it appears that Solem isto gpply only when
athreshold comparison of the crime committed to the sentence imposed leads to an inference of 'gross
disproportionality.™ Hoops v. State, 681 So.2d a 538 (citations omitted). The appellate courts will not
apply the three-prong disproportiondity test when thereisalack of thisinitial showing. Young v. State,
731 So.2d 1120, 1125 (Miss. 1999); Williams v. State, 784 So.2d 230, 236 (Miss. Ct. App. 2000).

148. In arecent Court of Appedls case, Williams v. State, 784 So.2d 230, 236-37 (Miss. Ct. App.
2000), the defendant, convicted in Jackson County, filed amotion to supplement the record and an affidavit
indicating that his sentence was disproportionate to sentences for smilar crimes in Jackson and Harrison
Countiesin Missssippi and Mobile County, Alabama. | d. The motion was remanded by this Court to the
trid court for consgderation. | d. Thetrid court found that the documents from other judges and courts
jurisdictionsto be irrdevant. I d. The Court of Appeds affirmed the tria court's ruling Sating:

We hold that a comparison of the crime to the sentence imposed does not lead to an inference of
gross disproportiondity. Therefore, the Satidtics, contained in Williamss supplement, are irrdlevant.
They become rlevant only after an initid finding of an inference of gross disproportiondity.

Id. at 237.

1149. Edwards asserts that his sentence was disproportionate to the crime charged. A jury in Jackson
County convicted Edwards of burglary of adwelling. This crime carries a maximum sentence of twenty-five
years imprisonment. In addition, during the sentencing phase of the trid, Edwards was determined to be a
habitual offender pursuant to Miss. Code Ann. § 99-19-81 (2000). That statute provides:

Every person convicted in this state of afeony who shdl have been convicted twice previoudy of any



felony or federd crime upon charges separately brought and arising out of separate incidents at
different times and who shall have been sentenced to separate terms of one (1) year or more in any
date and/or federa pend ingtitution, whether in this state or esewhere, shal be sentenced to the
maximum term of imprisonment prescribed for such feony, and such sentence shdl not be reduced or
suspended nor shal such person be igible for parole or probation.

The sentencing phase of the trid reveded that Edwards had sixteen prior convictions. Clearly, if Edwards
was found guilty of burglary of a dwelling then he could have been sentenced to twenty-five years
imprisonment for this crime as a habitua offender within the guidelines st forth in the gpplicable Satutes.
This Court finds that there was no abuse of discretion by the tria judge in sentencing Edwards. His sentence
was within the limits sat forth by the Satute, and this issue is without merit.

V. EDWARDSWASPUNISHED WITH THE MAXIMUM SENTENCE POSSIBLE FOR
PROCEEDING TO TRIAL, RATHER THAN ENTERING A PLEA OF GUILTY TO
THESE CHARGES, IN VIOLATION OF THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTSTO THE UNITED STATESCONSTITUTION, ASWELL ASARTICLE
3, SECTIONS 14, 16 AND 31 OF THE MISSISSIPPI CONSTITUTION.

150. Edwards contends that his sentence was enhanced because he chose to have atria by jury rather than
accepting a plea bargain agreement. The circuit court sentenced Edwards to twenty-five years
imprisonment, whereas prosecution offered a plea bargain for Sx years imprisonment. In addition, Edwards
urges this Court to reconsder itsruling in Fermo v. State, 370 So.2d 933 (Miss.1979) because he aleges
that it provides no effective bar to adefendant being punished for proceeding to trial. More specificaly,
Edwards aleges that Fermo's holding that atria judge that remains doof from the plea-bargain process
proves that the accused was not punished for having atrid isirrelevant in present day courtrooms. Further,
Edwards asserts that the record does not reflect that the trial court judge would have rgected the State's
sSx-year plearecommendation.

151. Edwards rdies upon Temple v. State, 498 So.2d 379, 381 (Miss. 1986) citing that "it is
unpermissable [9¢] for atrid judge to impose a heavier sentence based in whole or in part upon a
defendant's exercise of his condtitutionally protected right to atrid.” Edwards urges this Court to at least
modify Fermo so that it does not negate the Templ e principle Smply because atrid judgeis not involved in
the plea bargaining process.

162. Asdarification, in part, for thisissue, it isimportant to note that Fermo aso contains the same
language in its opinion as quoted by Edwardsin Temple. In fact, numerous cases cite this principle. See
Johnson v. State, 666 So.2d 784 (Miss. 1995); Gillum v. State, 468 So.2d at 864; Williams v.
State, 784 So.2d 230, 237 (Miss. Ct. App. 2000). Further, this Court in Templ e followed the same
andydsasFermo. In Temple, this Court affirmed an enhanced sentence by the trid judge even though the
pleabargain, offer by the prosecution, was for alesser prison term. Temple, 498 So.2d at 381. This Court
further held that the comments by the trid court reveded that the judge was "aoof"from the plea
negotiations, "circumspect” and "unbiased” pursuant to Fermo. 1 d. at 382. Therefore, this Court finds that
Edwardss reliance upon Temple is somewhat misplaced in the sense that Temple and Fermo have been
and continue to be in harmony with each other. In addition, case law from Fermo and it progeny is sound
law that should not be modified in any manner.

153. In arecent Court of Appedls case, the same issue of an enhanced sentence was addressed. The Court



of AppedsinLawrencev. State, 780 So.2d 652, 658 (Miss. Ct. App. 2001) stated the following: It isa
defendant's right and a choiceto trid by jury. No one forced him to go to trid to bejudged by ajury of his
peers. He chose to do so and this Court will not reverse the tria court's verdict and sentence because the
defendant does not like the consequences of his choices. The Court of Apped s continued itsandysisin
Lawrence, relying upon Taylor v. State, asfollows:

InTaylor, the appellant argued that because he refused the offered plea bargain he was punished for
demanding atrid. Taylor v. State, 741 So.2d 960 (Miss.Ct.App.1999). In citing Reynolds v.
State, 585 So.2d 753, 756 (Miss.1991), the Taylor court agreed that “the imposition of a
defendant's sentence is within the discretion of thetrid court, and generaly, this Court will not review
the sentenceif it iswithin the Satutory limits” Taylor, 741 So.2d at 964. The court also held in
Taylor, "[t]he court does not err in sentencing the defendant to a greater sentence than that which
was offered in the plea bargaining process where the record reflects that the court remained a oof
from the bargaining process or was unaware of the bargaining.” 1d. (citing Temple v. State, 498
So.2d 379, 381 (Miss.1986)).

InJohnson v. State, 666 So.2d 784, 797 (Miss. 1995), this Court held that atrial court "does not abuse
its discretion in imposing a heavier sentence if the record revedl s that the sentence was based on a
presentence report and prior convictions." Johnson, 666 So.2d 797 (citing Gillum v. State, 468 So.2d
856, 864 (Miss. 1985)). See also Williams v. State, 784 So.2d at 237.

1654. The record reflects that Edwards refused the plea bargain even though his atorney urged him to
accept the offer. Thetrid judge was not aware of any prior plea negotiations with Edwards. Only at the
sentencing phase of the trid was the trid judge made aware of former negotiations. Both the State and
Edwards addressed the plea negotiations in the sentencing arguments before the court. The sentencing
phase of the trid reveded that Edwards had sixteen prior convictions. Thetrid judge Sated in part at the
sentencing hearing, the fallowing:

So, | found that the State has proven that you are, in fact, a habitual offender. And | do find and do
believe that, based upon the facts of the case and your prior convictions, Mr. Edwards, that you
should and you are hereby sentenced to serve twenty-five yearsin the Mississppi Department of
Corrections as an habitua offender....

1655. In this Court's opinion, Edwardssissue iswithout merit. The trid judge was not aware of previous
plea negotiations, Edwards was proved to be a habitua offender, and the sentence of twenty-five years
imprisonment was within the statutory guidelines. Edwards was aware thet the plea offer by the State would
be withdrawn if not accepted. The tria judge did not base the sentence upon Edwardss request for atrial.
Instead, the sentence was based upon listening to the prosecution's and the defense's sentencing arguments,
the facts of the case, and Edwards's prior sixteen convictions. Therefore, the trid judge did not abuse her
discretion in the sentencing of Edwards. Thisissueis without merit

CONCLUSION

156. For these reasons, the judgment of the Jackson County Circuit Court is affirmed.



157. CONVICTION OF BURGLARY OF A DWELLING AND SENTENCE OF TWENTY-
FIVE (25) YEARSAS A HABITUAL OFFENDER IN THE CUSTODY OF THE MISSISS PPI

DEPARTMENT OF CORRECTIONSWITHOUT PAROLE, PROBATION, WORK RELEASE
OR ANY OTHER PROGRAM AFFIRMED.

PITTMAN, C.J.,BANKSAND McRAE, P.JJ.,, SMITH, MILLS, WALLER, COBB AND
DIAZ, JJ., CONCUR.



