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EASLEY, JUSTICE, FOR THE COURT:
STATEMENT OF THE CASE

1. Deanna Wade ("Wade") was previoudy convicted on February 4, 1997, in the Circuit Court of
Claiborne County, Honorable Lamar Pickard, Circuit Court Judge, presiding, of the murder of Ralph
Simpson ("Simpson™) and sentenced to serve aterm of lifein the custody of the Missssippi Department of
Corrections. Wade appeded to the Mississippi Court of Appeals which found the evidence of murder
lacking, but it affirmed the conviction on the lesser-included offense of mandaughter. Wade v. State, 724
So.2d 1007 (Miss. Ct. App. 1998). The motions for rehearing were denied by the Mississippi Court of
Appeds. 1d. This Court granted the writ of certiorari. On October 21, 1999, this Court upheld the decision
of the Court of Appeds, affirming the Court of Appeds reversd of the murder conviction and imposing the
conviction of mandaughter with remand to the Circuit Court of Claiborne County for resentencing for
mandaughter. Wade v. State, 748 So.2d 771 (Miss. 1999). Wade's motion for rehearing was denied by
this Court.

2. On February 17, 2000, the trid court held the resentencing hearing on the mandaughter conviction. The
trid court sentenced Wade to serve eight years in the custody of the Mississippi Department of Corrections
for the offense of mandaughter. Wade now gppedl s to this Court.

FACTS

113. Simpson was Wade's boyfriend and business partner. Wade and Simpson were co-owners of a night
club and lived together in a house next to the night club. Simpson was a crue and vicious man made worse



when he was intoxicated. Their relationship was one marked by brutdity with prior occasions of violence.

4. In the early hours of the morning, approximately 3:00 am., on October 6, 1996, Wade and two of her
female employees were standing outside the night club. Simpson had been drinking straight whiskey all
night. His autopsy reveded a blood-acohol level of 0.27. Smpson was behind the bar serving patrons.
Simpson inquired about where the girls had gone. Smpson fired a pigtal, striking the back of the building.
Weade and the other two women came running into the club.

5. Wade and Simpson began arguing. Wade threw a bar stool at Simpson and missed. Simpson attacked
Wade and dammed her head against apooal table. The beating was severe. Two patrons managed to
separate Wade and Simpson and disarm Simpson, but the two were still trying to get to each other.

116. Wade managed to get away from Simpson and |&ft the club with one of her waitresses. Wade went next
door to where Wade and Simpson lived together. Wade tried to use the telephone in the house, but the
telephone was off the hook in the bar. Wade acquired a gun and went back to the night club.

117. Smpson was back behind the bar when Wade entered the club. Wade stated something to the effect of
"[y]ou an't gonna hit on me no more." As Smpson moved toward Wade with asmile on hisface, Wade
shot him once, resulting in his desth.

STATEMENT OF THE ISSUES
|. Istheeight year sentence excessive and violative of Wade's constitutional rights?

Il. Even if thereis sufficient evidence to support ajudgment for conviction of mandaughter,
should a new trial be ordered?

[11. Did thetrial court err by precluding the defense from presenting certain evidence
regarding the victim'sreputation for violence?

V. Did thetrial court err by precluding the defense from presenting certain evidence
regar ding specific acts of the victim showing his propensity to violence toward the
defendant?

V. Did thetrial court err in restricting the defense impeachment of a gover nment witness on
Cross-examination?

V1. Did the prosecutor engage in misconduct by erroneoudy defining the concept of
reasonable doubt to the venirein a manner that was not corrected by thetrial judge, thus
prejudicing the defendant'sright to a fair trial?

VII. Doesa person havearight under Mississippi law to obtain a weapon and return to that
home or business?

LEGAL ANALYSIS

118. Wade argues that issues two, three, four, five, Sx and seven were raised on the prior gpped to the
Missssppi Court of Appedls and then by writ of certiorari to this Court but never resolved by ether
gppellate court. These issues were previoudy consdered by the appellate courts and are wholly without



merit on gpped.

9. The Court of Appedls specificdly listed in its opinion al eight issues raised by Wade on gpped. Wade,
724 So.2d a 1007. The Court of Appeals chose to address Wade's second argument of error of whether
the evidence was insufficient to support a conviction for murder beyond a reasonable doubt and, at mogt,
supported a conviction of mandaughter. 1d. at 1009. In discussing whether the evidence supported a
conviction for murder or mandaughter, the Court of Appeds aso addressed the first assgnment of error of
whether the evidence was insufficient to demonstrate beyond a reasonable doubt that Wade did not act in
self-defense. 1d. The Court of Appeds stated that:

While Wade's second assgnment of error is outcome determinative, our analysiswill also include
discussion of her first assgnment of error concerning saif defense.

1110. The case came before this Court on writ of certiorari from the Court of Appedls. Wade, 748 So.2d at
773.In Skinner v. State, 700 So.2d 1183, 1184 (Miss. 1997), this Court relying on Mississippi Rules of
Appellate Procedure 17 (f) Sated:

After the Court of Apped's has decided a case, the litigants have a Sngle opportunity to have this
Court address possible errors which are amendable to certiorari review. Our decision to grant or
deny certiorari is not subject to rehearing or reconsideration.

M.R.A.P. 17 (f) reads as follows:.

(f) Reconsideration Not Permitted. Neither an acceptance nor argection or a petition for certiorari
shdl be subject to further pleading by a party for rehearing or reconsideration. Prior to fina
disposition, the Supreme Court may, on its own motion find that the petition for certiorari was
improvidently granted and may dismissthe certiorari proceeding.

This Court tated that "[&]fter areview of thisrecord and careful consideration of the issues, we find that the
Court of Appealsdecision iscorrect." 748 So.2d at 773.

11. The doctrine of resjudicatais adoctrine of public policy designed to avoid the expense of multiplicity
of litigation and fogter reliance on judicid action by "minimizing possibilities of inconsstent decisons™ Little
v. V& G Welding Supply, Inc., 704 So.2d 1336, 1337 (Miss. 1997)(quoting Montana v. United
States, 440 U.S. 147, 153-54, 99 S.Ct. 970, 973-74, 59 L.Ed.2d 210 (1979)).

112. For the doctrine of res judicatato generally be applicable to a proceeding, four (4) identities must be
present to prevent reitigation of al issuestried in the prior lawsuit, as well as, al matter which should have
been litigated and decided in the initid suit. Dunaway v. W. H. Hopper & Associates, Inc., 422 So.2d
749, 751 (Miss. 1982); Pray v. Hewitt, 254 Miss. 20, 179 So.2d 842 (1965); Golden v. Golden, 246
Miss. 562, 151 So.2d 598 (1963).

9113. The four identities are asfollows:
(1) identity of the subject matter of the action;
(2) identity of the cause of action;

(3) identity of the parties to the cause of action;



(4) identity of the qudity or character of a person againgt whom the claim is made.

Dunaway, 422 So0.2d at 751; Mississippi Employment Sec. Comm'n v. Georgia-Pac. Corp., 394
$0.2d 299 (Miss. 1981); Cowan v. Gulf City Fisheries, Inc., 381 So.2d 158 (Miss. 1980); Standard
Oil Co. v. Howell, 360 So.2d 1200 (Miss. 1978).

114. Under the principle of law denominated as the doctrine of res judicata, Wade may not reitigate these
issues. See, e.g., Holland v. State, 705 So.2d 307, 325 (Miss. 1997)("We hold that because of the
finding of guilt by the prior jury, Holland is barred by res judicata from rditigeting the prior jury verdict of
guilt and is collaterdly estopped in these proceedings from attacking his guilt.”); Jones v. State, 517 So.2d
1295, 1297 (Miss. 1987)("' The three assgnments above were covered in the first appeal and were decided
adversdly to the gppellant. That decision congtitutes the law of the case and the assgnments are barred on
the present appedl."), vacated on other grounds, 487 U.S. 1230, 108 S.Ct. 2891, 101 L.Ed.2d 925
(1988).

115. The only viable issue that is now properly before this Court for consderation is Wade's first
designated issue of whether her eight-year sentence in the custody of the Mississippi Department of
Corrections imposed by the trid court on resentencing on remand for the conviction of mandaughter is
excessve and violative of Wade's condtitutiona rights. That issue will now be addressed.

|. Sentence for Manglaughter

1116. Wade effectively argues three (3) distinct positions in support of her contention that the trid court
erred in sentencing Wade to serve an eight-year sentence. The three (3) arguments presented by Wade are
asfollows.

A. Wade contends that she could not receive a sentence grester than of a proposed plea agreement
for afive (5) year sentence to serve only one year in prison with four suspended which she regected.

B. Wade contends that her trid counsel attorney, Travis Buckley, provided her ineffective assstance
because he failed to explain the plea bargain to her.

C. Wade contends that the eight-year sentence was improper, excessive and disproportionately harsh
punishment.

117. Each of these arguments will be addressed individudly for purposes of clarification.
A. PleaBargain

1118. Wade argues that the tria court is bound not to impose a sentence over what would have been
imposed had a plea of guilty been entered. Wade cites McGilvery v. State, 497 So.2d 67, 69 (Miss.
1986), in support of her contention. In McGilvery, quoting Pearson v. State, 428 So.2d 1362, 1364
(Miss. 1983), this Court stated:

It is absolutely impermissible that atrid judge imposing sentence enhance the sentence imposed
because the defendant refused a plea bargain and put the state and the court to the trouble of trid by
ajury. Plea bargaining most assuredly is avauable practice.



119. In McGilvery, the Court faced a different Stuation than that which existsin the case a bar. In
McGilvery, Sherman McGilvery was convicted of the crime of armed robbery and sentenced to serve 45
years. Fitzgerad Tanner was the trigger man in the same armed robbery. Tanner pled guilty to the armed
robbery and was sentenced for 25 years as opposed to McGilvery's 45 year sentence. This Court was
concerned about the disparity between the two sentences.

1120. In the case sub judice, the Stuation in McGilvery does not exist. While the practice of plea bargaining
isavita procedure, it does not exist to guarantee a defendant sentencing outcome if the jury verdict does
not favor the defendant. The tria court is not bound by the plea agreement offered or recommended by the
State. Martin v. State, 635 So0.2d 1352, 1356 (Miss. 1994). This Court stated that "[g]eneraly speaking,
atria court is not bound to accept a defendant's guilty plea or enforce a plea agreement reached between
the prosecutor and defendant.” Moody v. State, 716 So.2d 592, 594 (Miss. 1998). Accord, State v.
Adams County Circuit Ct., 735 So0.2d 201, 204 (Miss. 1999).

121. This Court has on "numerous occasions upheld atrid court's decison to refuse to accept a guilty plea
where the defendants have either asserted viable defenses or inssted on their innocence.” Moody, 716
S0.2d at 594. See, e.g., Beard v. State, 392 So.2d 1143 (Miss. 1981)(finding the trid court acted within
its sound discretion in regecting a defendant’s guilty plea where he continued to proclaim hisinnocence, but
al thewhile urged the trid court to accept a guilty plea); see also Williamson v. State, 388 So.2d 168
(Miss. 1980)(holding that defendant's statement at the plea proceeding clearly indicated defensesto crime
charged).

122. The trid judge's decision to accept or reject a pleaiswithin the exercise of sound judicid discretion.
Miss. Code Ann. § 99-15-53 (2000); Moody, 716 So.2d at 594; Martin v. State, 635 So.2d 1352
(Miss. 1994). However, when a"trid court has discretion in ametter, [it is] impl[ied] that thereisalimited
right to bewrong ." Burkett v. Burkett, 537 So.2d 443, 446 (Miss. 1989). At the resentencing on the
conviction of mandaughter, nothing in the record demondtrated that the alleged offer was ever brought to
thetrid court's atention.

123. Wade is asking this Court to find that if defendant decides to reject a plea agreement and exercise the
right to ajury trid, then the option offered under the plea agreement must remain in effect and cannot be
withdrawn. This argument is ludicrous and would have the effect of diminating the practice of plea
bargaining. It isridiculous to believe that the trid court can never impose a sentence greeter than that of the
reglected plea agreement. This would alow the defendant to have the opportunity to exercise hisright to a
jury trid with no risk. That would totally eiminate the incentive for plea bargaining and change the operation
of every circuit court in the date.

B. Ineffective Assistance of Counsel

124. Wade contends that her trial counsdl, Travis Buckley ("Buckley"), rendered ineffective legd assstance
by dlegedly refusing to advise her whether she should accept the proposed plea offer which Wade
rgjected. By her own affidavit dated January 26, 2000, Wade dleged that prior to her trid in 1997, aplea
bargain was offered to her for afive-year sentence, with four years suspended, and one year to serve.
Weade aleged in her affidavit that Buckley said he could not help her decide what to do and walked out of
the room.

1125. Wade contends that the act of ineffective counsdl occurred prior to the trial from which Wade was



found guilty of murder. On the origina direct gpped on the murder conviction, Wade did not raise the issue
of ineffective assstance of counsdl. This case is now back on apped before this Court from the
resentencing required by this Court on the conviction of mandaughter. Wade, 748 So.2d at 771. Nothing in
the record reflects that any new plea bargain was offered by the State on resentencing.

1126. The United States Supreme Court stated that "our concern with the quality of counsd's performancein
advisng a defendant whether to plead guilty semmed from the more genera principle that dl ‘defendants
facing felon charges are entitled to the effective assstance of competent counsd.™ Hill v. Lockhart, 474
U.S52, 57, 106 S.Ct. 366, 369, 88 L.Ed.2d 203 (1985)(quoting McMann v. Richardson, 397 U.S.
759, 771, 90 S.Ct. 1441, 1449, 25 L .Ed.2d 763 (1970)).

127. The United States Supreme Court adopted a two-part standard for evaluating claims of ineffective
assgtance of counsd in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). To edtablish such aclam, adefendant must show that "counsdl's representation fell below an
objective standard of reasonableness' and that, "but for counsd's unprofessond errors, the result of the
proceeding would have been different.” | d. at 687-88, 694, 104 S.Ct. at 2065, 2068. Furthermore, "[a]n
error by counsel, even if professondly unreasonable, does not warrant setting asde the judgment of a
crimina proceeding if the error had no effect on the judgment.” I d. at 691, 104 S.Ct. at 2067. Wade has
not shown how her counsdl's dleged failure to explain the plea bargain would have affected the outcome of
the case.

1128. Here, Wade did not plead guilty but rgjected the dleged pleaand stood tria before ajury. The
conviction of the jury was reversed and remanded by this Court as a conviction of mandaughter. The trid
court would not have been bound to accept any plea recommendations by the State. Moody, 716 So.2d at
594. There was no plea agreement entered into by thetria court that Wade rgjected.

129. Thisissue iswithout merit and merely an attempt by Wade to grasp at any argument possible to force
this Court to vacate her sentence for mandaughter. Nothing changes the fact that Wade shot and killed
Simpson. Wade has repestedly argued that she was not guilty of murder or mandaughter in that she was
defending hersdf from Simpson and continues to argue that she not serve any time for the crime.

1130. Wade on the prior gpped to the Court of Appeas moved the Court of Appeals for rehearing and then
this Court by writ of certiorari and motion for rehearing contesting this Court's finding of mandaughter
overturning the conviction of murder arguing thet she was not guilty by resson of sdf-defense. Even on this
apped before this Court, Wade again contends that the Court should reconsider the issue of self-defense.
Wade has never claimed that she was guilty of either murder or mandaughter. Nothing in the record reflects
that Wade would make an admission of guilt.

C. Improper and Excessive Sentence

131. Wade argues that even if the facts show that ajury could find her guilty of mandaughter, the facts do
not remotely judtify a sentence confining her to eight years imprisonment, eighty-five (85%) of which must
be served before any opportunity for release. Wade contends that the sentence is disproportionate,
arbitrary and excessive and should be vacated.

1132. The Eighth Amendment to the United States Congtitution, which gppliesto the States through the
Fourteenth Amendment of the United States Condtitution, provides that:



Excessve bail shdl not be required, nor excessve fines imposed, nor crue and unusua punishment
inflicted.

The United States Supreme Court in Harmelin v. Michigan, 501 U.S. 957, 965, 111 S.Ct. 2680, 2686,
115 L.Ed.2d 836 (1991), rgjected that the Eighth Amendment provided a proportiondity guarantee. The
"drafters of the Declaration of Rights did not explicitly prohibit 'disproportionate’ or ‘excessive punishments.
Instead, they prohibited punishments that were ‘crud[l] and unusud[l].” 1d. at 967, 111 S.Ct. at 2687.

1133. The fact that "severe, mandatory pendties may be crue, they are not unusud in the congtitutiona
sense" I d. at 994, 111 S.Ct. at 2701. The United States Supreme Court in Harmelin, stated that "[t]here
can be no serious contention that a sentence which is not otherwise cruel and unusua becomes so smply
becauseit ismandatory.” I d.

134. InWilkerson v. State, 731 So.2d 1173, 1183 (Miss. 1999), this Court following Hoops v. State,
681 So.2d 521, 538 (Miss. 1996)(quoting Smallwood v. Johnson, 73 F.3d 1343, 1347 (5" Cir. 1996),
daed inlight of Harmelin, it appears that a guarantee of proportiondity in the Eighth Amendment applies
only when the "comparison of the crime committed to the sentence imposed leads to an inference of 'gross
disproportiondity'.” This Court has held that apart from a sentence of life in prison without the possibility of
parole or a sentence which is manifestly disproportionate to the crime committed, an extended
proportiondity analysisis not required by the Eighth Amendment when there is an dlegation of crud and
unusud punishment. Barnwell v. State, 567 So.2d 215, 221 (Miss. 1990).

1135. This Court in Stromas v. State, 618 So.2d 116 (Miss. 1993), addressed the Situation where a
sentence was within the prescribed gtatutory limits. In Stromas, this Court stated:

Though no sentence is"per s8' condtitutiond, this Court, in the context of our habitual Satutes, as well
asin sentencing other offenders, has recognized the broad authority of the legidature and trid court in
this area and had repeatedly held that where a sentence is within the prescribed statutory limits, it will
generdly be upheld and not regarded as crud and unusud.

Id. at 221-22.

1136. Wade acknowledgesin her argument that trid judges have discretion in imposing sentences. This
Court has held that sentencing iswithin the discretion of the trid court and is not subject to gppellate review
if it iswithin the limits prescribed by statute. Hoops, 681 So.2d at 537. See Johnson v. State, 666 So.2d
784, 797 (Miss. 1995)("generdly this Court will not review the sentenceif it iswithin Satutory limits');
Fleming v. State, 604 So.2d 280, 302 (Miss. 1992)("generd rulein this sate is that a sentence cannot be
disturbed on gpped aslong asit does not exceed the maximum term alowed by datute.”).

137. Miss. Code Ann. § 97-3-25 (2000), states:

Any person convicted of mandaughter shall be fined in the sum not less than five hundred dollars, or
imprisoned in the county jail not more than one year, or both, or in the penitentiary not less than two
years, nor more than twenty years.

1138. In the case sub judice, Wade was sentenced to serve eight yearsin the custody of the Mississippi
Department of Corrections. She could have received a sentence of twenty years imprisonment. Miss. Code
Ann. § 97-3-25.



1139. Circuit Judge Lamar Pickard questioned Wade as to whether she considered what she had done to
Simpson wrong. Wade affirmed in response. Judge Pickard in imposing sentence stated:

| disagree with your attorney. You are acrimina. And what you did was wrong, and that cannot be
excused, it cannot be forgiven by this Court. | owe an obligation to the people of thisdidrict to
sentence people and punish people for what they have done that was wrong. Y ou took a person'slife,
and the jury had decided you did not act reasonably, and that assertion of salf defense, it was not
reasonable, and | do not disagree with the jury; do you understand that? All right

For the offense of mandaughter as determined by ajury and by the Mississippi Supreme Court, |
hereby sentence you -- and I'm not going to sentence you to the maximum sentence. And |
understand and have reviewed dl of these |etters, and the State has asked for a maximum sentence,
and | do not believe that is appropriate at this time, but neither do | believe that probation or house
arrest or something of that nature is appropriate ether. | fed you should serve a prison sentence.

For the offense of mandaughter, | hereby sentence you to serve eight years in the custody of the
Mississippi Department of Corrections, and thereis no need to reserve jurisdiction in this case. That
will be the order of this Court, and I'll remand you to the custody of the Mississppi Department of
Corrections.

1140. Wade did not receive the maximum sentence. The tria court did not abuse its discretion in imposing
the eight-year sentence.

CONCLUSION
141. For these reasons, the judgment of the Claiborne County Circuit Court is affirmed.

742. CONVICTION OF MANSLAUGHTER AND SENTENCE OF EIGHT (8) YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS AFFIRMED.

SMITH AND DIAZ, JJ., CONCUR. PITTMAN, C.J., CONCURSIN RESULT ONLY.
BANKS, P.J., CONCURSWITH SEPARATE WRITTEN OPINION JOINED BY
WALLER, J. MILLS, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED
BY McRAE, P.J., AND COBB, J.

BANKS, PRESIDING JUSTICE, CONCURRING:

1143. I concur in the result reached by the plurdlity. | write separatdly, however, because | disagree with the
path taken to that resuilt.

1144. In my view, res judicata does not apply to prevent us from addressing whether the evidence was
aufficient to dlow afar-minded jury to reach aguilty verdict. The related but less restrictive concept of the
"law of the case" is gpplicable. This Court has observed, concerning the law of the case doctrine, that

[w]e do not think . . . that thisrule is so fixed and binding upon the court that it may not depart from
its former decison on a subsequent gpped if the former decison in its judgment after mature
consderation is erroneous and wrongful and would lead to unjust results. Where the facts are the
same, and where there has been no change of conditions or situations as that a change of decision



would work wrong and injustice, the court may, on the subsequent appedl, correct its former decison
whereit is manifestly wrong.

McDonald's Corp. v. Robinson Indus,, Inc., 592 So.2d 927, 937 (Miss. 1991) (quoting Brewer v.
Browning, 115 Miss. 358, 364, 76 So. 267 (1917)).

1145. In amilar circumstances we have obsarved that:

[aswesadin Leatherwood v. State, 539 So.2d 1378, 1382 (Miss. 1989), "It is axiomatic that a
decision on aquestion of law decided on aformer apped becomes the law of the case, whether the
case be civil or crimind, and will be adhered to on a subsequent trid and appedls of the same case
involving the same issues and facts.” We will deviate from this posture only where it is demondrated
that our former decison is"papably and obvioudy wrong and resultsin agrave injustice.” Holcomb
v. McClure, 217 Miss. 617, 621, 64 So.2d 689, 691 (1973). Nicolaou raised the weight and
sufficiency of the evidencein Nicolaou | and has raised it again on the current apped, and the
decision on the sufficiency of evidencein Nicolaou | isthe law on the current gpped.

ThisCourt in Nicolaou | concluded that there was ample evidence for the jury to have concluded
that Poole died from the brutdity inflicted by the defendant and that there was no lawful excuse or
mitigating circumstances. Nicolaou |, 534 So.2d at 172. That conclusion is not "papably and
obvioudy" wrong and will not be revisted.

Nicolaou v. State, 612 So.2d 1080, 1083 (Miss. 1992).

146. In my view, then, resjudicatais not a bar to this Court looking anew at the question of the sufficiency
of the evidence, as Justice Millss dissent would haveit. | do not agree, however, that such areview leads
to the conclusion that our former decison was " papably and obvioudy" wrong. The jury was ingtructed on
the issue of sdf-defense. It rgected that claim. While there is much merit in the argument advanced in the
dissent, | cannot say that the jury's rgection of self-defense in these circumstances lacks any evidentiary
support.

WALLER, J., JOINSTHIS OPINION.
MILLS, JUSTICE, DISSENTING:

147. 1 initialy voted with the mgority in our prior decison in this case, Wade v. State, 748 So.2d 771
(Miss. 1999). | assumed the tria court sentence on remand would be tailored to fit complete justice. | find |
can no longer support the verdict entered in this cause.

148. | understand the mgjority's refusal to address the bulk of Wade's argument due to a procedura bar. |
would, however, circumvent the bar and rule in Wade's favor based on plain error. The judge and jury got it
wrong. The facts of this case support averdict of sdf defense,

1149. Wade was victimized by Simpson's abuse for four years prior to the shooting. On the night of the
shooting, she was standing outside the bar with two of her employees. Smpson, who had been drinking
sraight whiskey for severd hours, fired agun into the wal just to get the women to come ingde. When
Wade came ingde, Simpson attacked her and beat her head against the pool table. Her head hit the table
with such force that asign fdl off the wal behind the pool table and golf-ball szed lumps appeared on her



head. When Simpson released Wade, Wade struggled with Simpson for the telephone which fell to the
floor. Smpson grabbed Wade's head again and resumed besgting it on the table. One of the witnesses
attempted to pull Simpson off Wade. As Smpson was pulled, he pulled Wade to the floor by the hair of her
head. Another man who saw Simpson reaching for the pistol stuck into the back of his pants removed the
gun and placed it on the bar. Wade was unaware that Simpson had been disarmed and believed that he ill
had the gun. Wade escaped next door to the couple's home and attempted to cal for help, but the
telephone in the bar connected to the same phone line had been knocked off the hook during the fight.
Wade was unable to leave the premises by car because her car keys were in Simpson's pocket. Wade
acquired agun and returned next door to the night club. She stood in front of Simpson pointing the gun at
him. All of the witnesses to the shooting agreed that Simpson moved towards Wade at that point. Wade
shot once and then fell upon Smpson crying and hugging him.

150. It was clearly reasonable for Wade to believe that she wasin danger of being serioudy harmed as
Simpson approached her immediately prior to the shooting. When a defendant asserts salf-defense, the
prosecution has the burden to prove the absence of self-defense beyond a reasonable doubt. Heidel v.
State, 587 So. 2d 835, 843 (Miss. 1991). The prosecution failed to do so here.

161, Justice McReae stated the following in his dissent in our prior decision in this case:

In this case, there was little Wade could do to escape Simpson's abuse. She could not leave the
premises since she was unable to call for help and the keysto her car were in Simpson's pocket. If
she gtayed in the cabin or outside, she had less protection because there was no one el se there. When
she reentered the bar with agun for protection, Wade shot Smpson only after he started towards her.
Given the bruta besting she had just suffered a his hands, she reasonably feared continued violence.
If thiswas not saif defense, it ishard to believe that self defense existsin Missssippi anymore. . . .

Wade v. State, 748 So. 2d a 779 (McRae, J., dissenting). | agree and, therefore, must respectfully
dissent.

McRAE, P.J., AND COBB, J., JOIN THIS OPINION.



