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BEFORE SOUTHWICK, P.J,, LEE, AND MYERS, JJ.
LEE, J, FOR THE COURT:

1. On June 12, 2000, the chancellor entered an order which gppointed Cheryl Sparkman, one of nine
living children of Gladys Lucille Eldridge, as the conservator over Ms. Eldridge's person and edtate;
thereafter, on June 28, 2000, a plan of placement was agpproved. As aresult, Ms. Eldridge was placed in a
nursing home. Gladys Lucille Eldridge, aswell asfour of her other children, fed aggrieved by the
chancellor's decison and have filed atimely gpped. They present the following issues (1) whether the
chancellor erred in holding that Mrs. Eldridge needed a conservator, (2) whether it isin the best interest of
Mrs. Eldridge to resde in anurang home, and (3) whether the chancellor committed error when he did not
gppoint aguardian ad litem to investigate the best interest of Mrs. Eldridge before Mrs. Sparkman was
gppointed as conservator. While we acknowledge the issues presented, we determine that only issue oneis
properly before this Court; therefore, we will not address the merits of the other issues. Our review of issue



one revedsthat it iswithout merit, and accordingly, we affirm the chancedllor's establishment of the
conservatorship for Mrs. Eldridge.

FACTS

2. This case evolves out of adisagreement among severd of the children of Mrs. Eldridge regarding how
to manage their mother's estate, but more particularly, where their mother should reside. After Mrs.
Eldridge suffered what appeared to be a stroke, she was placed in anursing home. However, Lana
Goolshy and Pat Overton testified that when they visited their mother in the nursing home she would request
for them to remove her from the nursing home. Asaresult of their mother's pleas, Mrs. Eldridge was
removed her from the nurang home. Theresfter, Mrs. Overton and Mrs. Goolsby shared the respongbility
of caring for their mother in each of their homes. As aresult of their action, Mrs. Sparkman filed a petition
in the chancery court praying for a conservatorship to be established for their mother and requesting the
chancellor to appoint her as the conservator.

113. The record of the clerk's docket reved s that on October 28, 1999, a petition for appointment of
conservator was filed. On January 10, 2000, an answer and objection to the petition for appointment of
conservator was filed by Mrs. Eldridge and four of her adult children, which included Mrs. Overton and
Mrs. Goolsby. On May 5, 2000, the chancellor issued an opinion which appointed Mrs. Sparkman asthe
conservator of Mrs. Eldridge. On May 15, 2000, a plan of placement for Mrs. Eldridge wasfiled by Mrs.
Sparkman. On June 12, 2000, the chancellor entered a judgment which appointed Mrs. Sparkman the
conservator of her mother's person and estate. On June 20, 2000, Mrs. Eldridge and her four children filed
anotice of appea from the June 12, 2000, judgment which appointed Mrs. Sparkman as conservator. On
June 21, 2000, they filed an objection to the plan of placement. On June 21, 2000, Mrs. Eldridge and her
four children filed amotion to apped the June 12, 2000, judgment to the supreme court. On June 28, 2000,
the chancellor entered an order that directed that pursuant to a medical examination and in consultation with
aphyscian, Mrs. Eldridge should be placed in ether the Kemper County Nursng Home or afacility that
Mrs. Sparkman, the conservator, deemed appropriate. On December 8, 2000, Mrs. Eldridgefiled a
motion to reconsder plan of placement, or in the dternative, mation for appointment of guardian ad litem.
The brief filed by Mrs. Eldridge indicates that a hearing on the motion was pending at the time her brief was
filed with the clerk of the Mississppi Supreme Court.

DISCUSSION

|.WHETHER THE TRIAL JUDGE ERRED IN HOLDING THAT MRS. ELDRIDGE
NEEDED A CONSERVATOR.

4. Before we address the merits of issue one, we first address whether a party may apped solely on the
issue of the naming of a conservator. In Conservatorship of Harrisv. King, 480 So. 2d 1131, 1133
(Miss. 1985), it states: "Because § 93-13-259 states that conservators shall have the same powers, rights
and duties as guardians, this statute a'so governs any gppeds by conservators.” With this statement in mind,
there isaguardian statute that indirectly says that an gppedl can be taken from a grant of |etters of
guardianship. See Miss. Code Ann. 8§ 93-13-19 (Rev. 1994). Therefore, we conclude that an immediate
apped from the naming of a conservator is proper. Having said this, we must aso address two additiona
threshold issues, and will do so in the following order: (1) the limited scope of the notice of gpped and (2)
the failure of Mrs. Sparkman, the conservator, to file an appellegs brief.



5. The issues presented regarding the placement of Mrs. Eldridge and the appointment of a guardian ad
litem are not properly before this Court because of the limited scope of the notice of apped.

116. The sequence of dates enumerated in the statement of facts revedls that the notice of gppeal only
pertains to the June 12, 2000 judgment which established the conservatorship. Mississippi Rules of
Appedlate Procedure 3(c) states that an gppellant such as Mrs. Eldridge must "designate asawhole or in
part the judgment or order appealed from." Therefore, Snce Mrs. Eldridge's notice only pertains to the June
12, 2000, judgment, the only issue properly before this Court on apped is whether a conservatorship
should have been established for Mrs. Eldridge. Having resolved this issue, we must address the appelleg's
falureto file abrief in reponse to this or any other issues that have been presented in the case at bar.

7. Generdly, failure to file an gppellate brief has been viewed as a confession of error and the case would
be reversed, unless the gppedlate court could state with conviction after reviewing the record and brief of the
appedling party, that no error existed. See Reddell v. Reddell, 696 So. 2d 287, 288 (Miss. 1997);
Jackson v. Walker, 240 So. 2d 606, 606 (Miss. 1970).

8. Whilefailure to file an appellegs brief has previoudy been deemed a confession of error, automatic
reversa is not required. Grahamv. Graham, 767 So. 2d 277, 279 (16) (Miss. Ct. App. 2000). We
dtated in Graham:

The gppdlant's argument "should at least create enough doubt in the judiciousness of the trid court's
judgment that this Court cannot 'say with confidence that the case should be affirmed.’ " Where the
appellant's brief makes out an gpparent case of error, however, this Court is not obligated to look to
the record to find away to avoid the force of the gppe lant's argument.

Id. (citations omitted). Therefore, we must consider whether the gpped lant's brief submitted by Mrs.
Eldridge and her four children makes out an apparent case of error.

119. This Court reviews a chancdlor's findings of fact under the manifest abuse of discretion and substantia
evidencetest. N. E. v. L. H., 761 So. 2d 956, 960 (118) (Miss. Ct. App. 2000). When the chancellor has
misapprehended or has an erroneous view of the law, we will conduct ade novo review, and reverse. Id.

110. Mississippi Code Annotated § 93-13-251 (Rev. 1994) addressed the appointment of a conservator,
and reads:

If a person by reason of advanced age, physicd incapacity or mental weakness isincapable of
managing his own estate, the chancery court of the county wherein such person resides may, upon
petition of such person or of one or more of hisfriends or relatives, gppoint a conservator to have
charge and management of the property of such person, and if the court deemsit advisable, also to
have charge and custody of the person subject to the direction of the gppointing court.

111. InHarvey v. Meador, 459 So. 2d 288, 292 (Miss. 1984), the Mississippi Supreme Court adopted a
"management competency test” to be applied under the conservatorship statute. Thistest requiresthe
congderation of severd factors. "ability to manage, or improvident disposition, or dissipation of property, or
susceptibility of influence or deception by others, or other smilar factors™ Id. A review of the record shows
that Mrs. Eldridge, the ward, was ninety years old at the time the conservatorship was established.
Additiondly, it discloses that when Mrs. Eldridge was eighty-nine years old she suffered from a stroke. The
stroke caused deterioration in Mrs. Eldridge's physica and menta health. This deterioration was shown



through the testimony of family members and letters from two of Mrs. Eldridge's tregting physicians both of
whom expressed that Mrs. Eldridge needed assstance with her physica needs, as well as her other affairs.

112. To rebut this testimony, Mrs. Eldridge and her four children presented testimony from family members
who asserted that their mother was desirous and cgpable of living with family members. However, when
there is conflicting evidence a chancedllor's findings of fact regarding that evidence will not be disturbed on
apped unless manifestly wrong or againgt the overwhelming weight of the evidence. Harvey, 459 So. 2d at
293. The necessity for the conservatorship was aso supported by the testimony of Mrs. Eldridge.

113. When Mrs. Eldridge testified, her testimony divulged confusion on her part. She did not gppear to
understand certain aspects of her hedth and business affairs, nor did she appear to understand that the
court proceedings were being held to determine if she needed a conservator.

114. Mrs. Eldridge and her four children assert thet it was error for the chancellor to deem a
conservatorship gppropriate where his decison rested only on the advanced aged of Mrs. Eldridge. The
record, however, does not support this argument. Rather, it shows that the chancellor not only considered
Mrs. Eldridge's age, but aso consdered the aforementioned facts regarding her physical and mental
weakness when he concluded that Mrs. Eldridge needed a conservator over her person and estate. No
gpparent case of error has been proven. The testimony established that Mrs. Eldridge's ability to manage
her affairs had been affected; therefore, we conclude that there was no abuse of discretion by the chancellor
when he ordered the conservatorship.

115. THE JUDGMENT OF THE CHANCERY COURT OF KEMPER COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, IRVING,
MYERSAND CHANDLER, JJ.,, CONCUR. BRANTLEY, J., NOT PARTICIPATING.



