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EN BANC.
BANKS, PRESIDING JUSTICE, FOR THE COURT:

1. Here we are faced with a question concerning grandparent visitation where there is a dispute between
the naturd parents whose marriage isintact and who have custody, and the maternd grandparents. We
conclude that the trid court gpplied an erroneous standard in deciding the issue. We reverse the judgment
and render asto vigtation, affirm as to contempt and remand for determination of attorney's feesto the
parents.

2. On October 29, 1997, William Kenneth Ross and Sue Ross ("Grandparents’), the natural parents of
Sandy Stacy, brought action in Alcorn County Chancery Court for grandparent visitation with Kevin Stacy,
age 7 and the natura child of Delaine Stacy and Sandy Stacy ("Parents'). The chancery court granted
vigtation rights to the grandparents after finding there was a " deteriorated relationship” between the




grandparents and the parents.

3. Kenneth Ross, Kevin's grandfather, suffered several medical problems after being severely burned in
1962. He spent atotal of 105 days in the hospital and within two years after returning to work, twice
underwent surgery for ruptured disks and also underwent a heart bypass surgery. After Kenneth began
drawing his socid security disability, he stayed at home taking care of the house, a smal farm and horses
that he kept there.

4. The Rosses daughter, Sandy, was married to Delaine Stacy and living with him in Jackson, Mississppi,
at the time that their son Kevin was born. When Kevin was gpproximately six weeks old, the Stacys moved
to her parents farm and built a home on gpproximately two acres of land given them by Sue and Kenneth.
From then, until Kevin was Six years of age, the Stacys lived next door to the Rosses. The remaining facts
arein dispute.

5. Sandy described having only alimited relationship with her parents, leaving home at the age of 16 due
to many years of great conflicts. Her parents, she said, ingsted that she and her husband build a house on
their property and though concerned that the arrangement would lead to trouble in the future, as she knew
her parents to be forceful, controlling, and extremely dominating when she was a child, Sandy agreed.

6. From 1992 until 1997, the Stacys lived close to the Rosses, and Kevin spent agood ded of time with
his grandparents, especidly with his grandfather Kenneth. Over the years, the Rosses helped provide for
Kevin, buying him clothes and toys. Severa times aweek, Kenneth says he picked up Kevin from
kindergarten and when his parents were out of town, they would keep Kevin. The Rosses argue they put
$3,500.00 in a savings account for Kevin in the names of Sandy and Delaine, but the Stacys deny there
was any savings account.

7. It is unnecessary to discuss the different versions of the details of the deteriorated relationship between
the parents and the grandparents. It should suffice to say that the deterioration resulted in at least one
physical dtercation. The dtercation resulted in charges and counter charges of assault which were later
dropped. Eventudly, the parents denied the grandparents access to the child, and this action ensued.

118. On September 2, 1998, after a hearing on the matter, the court entered an interim order finding the
conflict so severethat it placed the child in the middle. It dso found that the grandparents had established a
viable relationship with Kevin pursuant to the "appropriate statutes' and that the primary god wasto
reestablish vigtation with the grandparents. Because it determined the relationship between the Rosses and
the Stacys had deteriorated, however, and the conflict was so severe that it placed the minor child in the
middle, such was not possible without remedid steps.

9. In the first of three judgments addressing visitation, the court ordered dl parties to participate in a court-
established counsdling program with a court-appointed counselor. In an order dated December 21 and filed
on January 11, 1999, the court ordered the partiesto cease dl conflicts from past disagreements and the
Stacys to make Kevin available for vigtation with the Rosses, under the supervision of the counsdor. The
court held al other matters in abeyance and provided for further reports and review at any time prior to
March 5, 1999. It did not find vidtation was in Kevin's best interest nor did it find that the Stacys had
unreasonably withheld vigtation.

110. On February 23, 1999, the court entered a new judgment setting out unsupervised vistation for the



Rosses. This judgment did not indicate that further action of the court was contemplated. On March 24,
1999, the Stacys filed a notice of gpped from that judgment.

111. In the meantime, however, the Stacys did not abide by the court's unsupervised judgment and the
Rosses moved to enforce the visitation schedule, complaining of the Stacys presence during visitations with
Kevin. The Stacys moved for rdief under Miss. R. Civ. P. 60 complaining that full compliance was not
possible due to Sandy Stacy's high-risk pregnancy and asserting further that the judgment was void because
the chancellor had not found that grandparent visitation was in Kevin's best interest.

112. On June 23,1999, the chancellor entered judgment denying the Stacys motion and held them in
contempt of court. The chancdllor further found the Stacys were unreasonably denying vigtation to the
Rosses with Kevin, but made no finding that visitation with the Rosseswas in Kevin's best interest. On June
23, 1999, the Rosses moved for contempt againgt the Stacy's, asserting they were again denied vigitation
scheduled for June 19-21, 1999. The Stacys responded that they had not received an executed judgment
from which the contempt was aleged until July 7, 1999,L) &fter the visitation was to occur. They filed a
motion to stay and charged that the Grandparents Vigtation Rights Act, Miss. Code Ann. 88 93-16-1to -
7 (1994), was uncongtitutiond. The court heard testimony on the matter and rendered judgment against the
Stacys finding them in contempt and denying them the requested relief on September 17, 1999. From that
judgment, the Stacys file a second gpped which has been consolidated with the firg.

113. A limited standard of review is employed by this Court in reviewing decisions of a chancellor. Reddel |
v. Reddell, 696 So. 2d 287, 288 (Miss. 1997). Findings will not be disturbed on review unless the
chancellor abused his discretion, was manifestly wrong, or made a finding which was clearly erroneous.
Bank of Miss. v. Hollingsworth, 609 So. 2d 42, 424 (Miss. 1992). The Court reviews questions of law,
however, under a de novo standard. Zeman v. Stanford, 789 So. 2d 798, 802 (Miss. 2001).

1114. The Rosses assert that the Stacy's are procedurdly barred from raising the congtitutionality of our
grandparents vigitation law. We pretermit discussion of the procedural bar and address the statute with a
view toward condruing it in a manner which comports with its intent and the Condtitution. We dso rgect
the Rosses contention that the merits of the determination that visitation should be ordered is not properly
before the Court. Their contention is that the Stacys should have appeded from the September 2, 1998,
order. That order however was clearly an interim order in both style and content. The order entered on
January 11, 1999, while styled as a"judgment of the court” was likewise interim in nature. This Court has
jurisdiction of the merits of the vigtation decision.

a.

115. The Stacys argue the Missssppi Grandparents Vigtation Act is uncongtitutiond as written because it
dlowsthetrid court "to disregard and overturn any decision by afit custodid parent concerning visitation
whenever athird party affected by the decison filed a vigtation petition, based solely on the judge's
determination of the child's best interest in violation of the Fourteenth Amendment's Due Process Clause,”
cating Troxel v. Granville, 530 U.S. 57, 120 S. Ct. 2054, 2056, 147 L.Ed. 2d 49 (2000). We disagree.

116. In Troxel the U.S. Supreme Court held that Washington Rev. Code, § 26.10.160 (3) was



uncondtitutional because it permitted "any person” to petition for vidtation rights "at any time" and authorizes
Sate superior courts to grant such rights whenever visitation may serve achild's best interest. The
Washington statute formerly reaed in rlevant part:

The court may order visitation rights for any person when visitation may serve the best interest of the
child whether or not there has been any change of circumstances.

Any person may petition the court for vigtation rights at any time including, but not limited to, custody
proceedings.

Washington Rev. Code § 26.10.160 (3).

117. Unlike the " breathtakingly broad" "any person” language in Washington's statute, as characterized by
Justice O'Connor writing for the mgority in Troxel, 120 S. Ct. at 2061, Mississippi Grandparents
Vidtation Act expressy permits state courts to grant visitation to grandparents. But before doing o, the
court must find that (1) the grandparent has established a viable relationship with the grandchild, (2) that the
custodia parents have unreasonably denied grandparent visitation, and (3) visitation between the
grandparent and the grandchild would be in the best interest of the child. Miss. Code Ann. § 93-16-1(2).
The Washington Satute did not enumerate the same or even similar limitations and, significantly, the
Supreme Court distinguished Mississppi as being among those states which expresdy provide limitations
(that Mississppi courts may not award visitation unless a parent has unreasonably denied visitation).
Troxel, 120 S. Ct. at 2062. See also Zeman v. Stanford, 789 So. 2d a 803 (the limitations imposed by
this Court in its interpretation of 8 93-16-3 clearly result in the "narrower reading” lacking in Troxel). The
Due Process Clause of the Fourteenth Amendment protects the fundamentd right of parents to make
decisons asto care, custody, and control of their children. Troxel, 120 S, Ct. at 2060. Thisright,
however, is not absolute. 1d. Asthe Stacys have asserted no other grounds for uncongtitutiondity with
regard to the issue, their assertion is without merit.

b.

1118. The congtitutiondity of any standard for awarding vigtation "turns on the specific manner in which that
standard isapplied.” Troxel, 120 S. Ct. at 2064 (emphasis added). As a strong presumption exigts that fit
parents act in the best interests of their children, the fact that there was no dlegation and no judicid finding
that the parents were unfit, was of great concern to the Troxel Court. Id. a 2061. No such finding has
been made here either.

119. The Troxel Court sad "aslong as a parent adequately caresfor his or her child, (i.e, isfit) there will
normally be no reason for the State to inject itself into the private redm of the family to further question the
ability of that parent to make the best decisions concerning the rearing of that parent's children.” I d.
Whether it is beneficid to achild to have ardationship with a grandparent in any specific case, therefore, in
thefirgt instance is adecison for the parent to make, and when it becomes subject to judicid review, "the
court must accord at least some specid weight to the parent's own determination.” 1d. at 2062.

1120. In the case a hand, the Rosses have not dleged that the Stacys are unfit parents. Although the
chancdlor, in a subsequent judgment, commented that he had implicitly found the Stacys "unreasonably
denied vigtation," the Stacys have stipulated from the beginning that the Rosses have a"viable rdaionship”
with Kevin and that they did not intend to permanently deny visitation with him. The Stacys argue, therefore,



that asin Troxel, the chancellor's gpplication of the statute overruled their decision asto what would be the
appropriate visitation with the Rosses, giving no speciad weight to thelr determination as parents of what is
in their child's best interest.

121. In reviewing his award of vigtation, the Supreme Court in Troxel focused on the judge's comments:

The burden isto show that it isin the best interest of the children to have some vistation and some
qudity time with their grandparents. | think in most Stuations acommonsensical gpproach [isthe] it is
normaly in the best interest of the children to spend qudlity time with the grandparent, unlessthe
grandparent, [Sic] there are some issues or problems involved wherein the grandparents, their
lifestyles are going to impact adversely upon the children. That certainly isn't the case here from whet |
cantdl.

Id. at 2062.
122. Likewise, the Stacys point to the chancellor's September interim order, where he stated:

The grandparents have established a viable relationship with the minor child pursuant to the
gppropriate gatutes, and the Court finds that the primary god isto re-establish vistation rightsin the
part of Kenneth and Sue Ross with the minor child.

Both the trid court's findings, they argue, show the presumption exercised by the trid court was in favor of
the grandparents, in violaion of their Fourteenth Amendment Due Process right and infringes their
fundamental right asfit parents to make decisons concerning the care, custody, and control of their child.

123. We view our gatute as requiring no less than the Fourteenth Amendment in this regard. The
determination whether parents are unreasonable in denying visitation in whole or part to grandparentsis not
acontest between equas. Parents with custody have a paramount right to control the environment, physical,
socid, and emationd, to which their children are exposed. See Plaxico v. Michael, 735 So. 2d 1036
(Miss. 1999); McKeev. Flynt, 630 So. 2d 44 (Miss. 1993); Carter v. Taylor, 611 So. 2d 874 (Miss.
1992); Ethredge v. Yawn, 605 So. 2d 761 (Miss. 1992); White v. Thompson, 569 So. 2d 1181 (Miss.
1990); Simpson v. Rast, 258 So. 2d 233 (Miss. 1972); In re Faust, 239 Miss. 299, 123 So. 2d 218
(1960). Interference with thet right based upon anything less than compelling circumstances is not the intent
of the vigtation statute. Clearly, forced, extensive unsupervised visitation cannot be ordered absent
compelling circumstances which suggest something near unfitness of the custodia parents.

C.

124. Here, the trid court showed little regard for the wishes of admittedly fit parents. Initsinterim
September judgment, the court smply decided that a viable relationship existed, which the parents had
dready dipulated to, and asserted a "the primary god" to re-establish vigtation. In a subsequent judgment,
dated January 11, 1999, the court ordered visitation under the supervision and at the office of a court-
gppointed dlinical psychologist, where Kevin would visit with his grandmother for three daysin January (2
and then with both grandparents, for two days in February. The record reflects the Stacys complied.

125. Then, in athird judgment, alittle over amonth later, on February 23, 1999, the court set anew
vigtation schedule asserted to be based upon the psychologist's recommendation but which does not
comport with any such recommendation of record.() In that order Kevin would visit with his grandparents



for one Saturday a month, but now unsupervised by the counsalor and without the Stacy's present.
L ocations would dternate between Alcorn County where the Rosses lived and Hinds County where the
Stacys currently lived, and Kevin would be "exchanged” at the respective county sheriff offices.

1126. The Stacys objected to this vistation schedule and only partiadly complied, alowing one vistation with
Sue Ross, and one visitation with both Kenneth and Sue. @) In its June 21, 1999, judgment, the court held
them in contempt for their failure to comply with the vidtation schedule for March, April, and May, finding
the Stacys "imposed thelr presence” at vigtations and "interfered with meaningful vistation by the Rosses™
The chancdlor's judgment states that the supervised visitations were "against the wishes of Kenneth and
Sue Ross," and that the others was not permitted.

127. The chancellor never made an express finding that vistation wasin Kevin's best interest as required by
Miss. Code Ann. § 93-16-3(2), much less afinding that overnight and unsupervised vistation wasin his
best interest. Until the June 15th judgment, in fact, the only Miss. Code Ann. § 93-16-3(2) finding made by
the chancellor was that the Rosses had established a"viable rdationship” which the Stacys stipulated to at

the beginning.

1128. 1t was months later when denying the Stacys motion for relief where it indicated that they were
"unreasonably denying vigtation" was implicit in its earlier judgments. Such an implicit finding, however,
must be based upon evidence. The plain fact of the matter isthat the Stacys live in Hinds County and the
Rosses live 200 miles away in Alcorn County. Regardless of fault, there is conflict and tension between the
families. Y e, the Stacy's have been willing to accord some vidtation. The court referred the familiesto
menta hedth professonds. At the time of the court's order making the "implicit” finding, each menta hedlth
professond had opined that vistation was not in the best interest of the child, and neither had suggested
that the Stacys position with regard to vigitation was "unreasonable.”

129. Thereis no finding of subsdiary facts concerning the disputes between the parties upon which to base
afinding of unreasonableness. The record Smply does not permit afinding of unreasonableness by the
Stacysto justify the order imposed upon the Stacys. It certainly does not support the later February 23
order compdling them to travel severd hundred milesto accord vigtation.

1130. Accordingly, and with an interest in judicial economy and conservetion of the resources of the parties,
we reverse the judgment of the chancellor and render judgment for the Stacys on the issue of vigtation.

V.

131. In ajudgment dated June 15, 1999, the court held the Stacys in contempt for failing to abide by the
unsupervised vistation schedule for March, April, and May 1999, as had been previoudy ordered in the
chancellor's February 23 judgment. Two of the visitations were supervised againgt the wishes of Kenneth
and Sue Ross, and the other was not permitted. Delaine and Sandy Stacy were ordered to each pay
$100.00 for Kenneth's and Sue's missed vistations. It further ordered that the Stacys would be given an
opportunity to purge themsalves of contempt by future compliance with the court's February visitation order
and ordered that visitation missed by the Rossesin May would be made up in the June 19th-20th visitation
by extending it for an extraday.

1132. The Stacys, however, gpparently did not comply. The judgment, signed on June 15 was not entered
by the clerk until June 21, the last day of the June visitation. The Stacys, essentidly, claim they had no



natice of the vigtation, asthey did not receive an executed judgment until faxed a copy on July 7, as
requested, nor were they served a copy of the judgment as required by Miss. R. Civ. P. 5! Moreover,
judgments are not effective until entered in Miss. R. Civ. P. 79(a),8! and the Stacy's argue the judgment for
which they were held in contempt was not effective because it was entered on the last day. See Miss. R.
Civ. P. 58.

1133. They further submit that if the judgment of the court upon which the contempt citation is based is
overturned, as they urge this Court to do here, then the contempt citation is overturned, citing Gadson v.
Gadson, 434 So. 2d 1345 (Miss. 1983). In Gadson, a husband appeded from a decree adjudging him in
contempt of court for failure to perform the provisons of a divorce decree requiring him to pay dimony and
child support to hiswife. This Court reversed the divorce decree and remanded it to the lower court for a
trial on the merits because the decree was entered without prior notice to the husband or his attorney.

1134. The Gadson result, however, is more properly explained by the opinion specialy concurring in its
judgment, 434 So. 2d at 1347-51 (Robertson, J., specidly concurring), with which we have expressed
gpproval. See Smith v. Smith, 545 So.2d 725, 728 (Miss. 1989). In short, unless we can say that a
judgment was void &b initio, one bound by it must either comply or gain relief from an gppropriate court on
the pain of contempt.

1135. This Court has reversed ajudgment of contempt "where it appearsthat it is or was impossible to
comply with the order without fault on the part of the one charged, there is no contempt.” Keppner v. Gulf
Shores, Inc., 462 So.2d 719, 726 (Miss. 1985) (Hotel manager was not in contempt of court where it
was impossible for him to have brought hotd within terms of injunction permanently enjoining him from
discharging sewage from inn into sewage lift sation because he had no authority to restrict the flow.). See
alsolnrel.G., 467 So. 2d 920 (Miss. 1985) (Citation for contempt entered againgt child's mother and
sepfather was subject to reversa on ground that it was based upon educational neglect proceeding in
which mother and stepfather were denied statutory due process because they were not informed of their
right to assstance of counsd or theright to remain slent.); Hansbrough v. State ex rel. Pittman, 193
Miss. 461, 10 So.2d 170, 171 (1942) (It is an essential element to a contempt that the party charged shall
have been able to comply with the order).

1136. The Stacys do not contend they were unable to comply with the June vistation and as the Rosses
argue, the record reflects the chancdlor originaly ordered the June visitation on February 23. The judgment
"entered” on June 21 smply expanded the scheduled weekend viditation by twenty-four hours. Thus, even if
one assumes that the Stacys were not yet bound by the judgment entered on June 21, 1999, that does not
relieve them of obedience to the earlier order for vidtation, which was properly executed and properly
served.

1137. That portion of the court's judgment which finalizes contempt based upon prior vidtations must be
affirmed.

v

1138. The Stacys seek attorney's fees pursuant to the provisions of Miss. Code Ann. § 93-16-3(4). They
are entitled to the same. This matter is remanded to the chancery court for the determination and assessment
of such fees.



VI,

1139. The chancellor manifestly erred in awarding the Rosses unsupervised and overnight vigtation. We
reverse and render asto vigtation, affirm as to contempt for failure to comply with the court's orders, and
remand for determination of attorney's fees for the Stacys.

140. AFFIRMED IN PART; REVERSED AND RENDERED IN PART AND REMANDED.

PITTMAN, CJ.,, McRAE, P.J., SMITH AND DIAZ, JJ., CONCUR. EASLEY, J.,
DISSENTSWITHOUT SEPARATE WRITTEN OPINION. COBB, J., CONCURSIN
PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION JOINED BY
WALLER,J. MILLS, J., NOT PARTICIPATING.

COBB, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

1141. | agree with the mgority with regard to al but one issue. | would remand, rather than render, the
matter of vigtation. It has been more than 2 years since the chancellor last heard testimony regarding the
facts and circumstances surrounding this family's battle regarding rights of vistation with Kevin Stacy, who
was only 7 years old when his Grandparents first began their action. Because we know only what isin the
record before us, we have no way of knowing what isin Kevin's best interest at the present time. Because
s0 much time has passed since the fina judgment, the chancellor, on remand, should congider the vistation
issue, congstent with the criteria set forth by the mgority, and in light of the parties present circumstances.
See McKeev. Flynt, 630 So. 2d 44 (Miss. 1993). Concern for judicial economy and conservation of the
resources of the partiesis aworthy concern, but it should not lead us to potentialy unwise decisons. Also,
that concern is diminished due to the fact that we are remanding on the issue of attorney's fees.

WALLER, J., JOINSTHISOPINION.

1. The judgment was dated June 15, 1999, but was modified and executed on June 21, 1999, the last day
of the scheduled visitation. The Stacys counterclaimed in response to the motion for contempt stating that
they had not received an executed judgment, from which the contempt was dleged, until they requested it
on July 7, 1999; that it was not entered until June 21, 1999; that the judgment was not effective until
entered under Miss. R. Civ. P. 79; that the judgment had never been served upon them as required by
Miss. R. Civ. P. 5; and that the motion for citation for contempt and to enforce judgment was filed within
the ten (10) day stay of entry under Miss. R. Civ. P. 62 (a).

2. The court ordered that Kenneth Ross was not to be present at these visits under any circumstances. Dr.
Masur also recommended, and the parties agreed, to expedite phasing in the vistation of Mr. Ross.

3. Based on hisinterview with Kevin, Dr. Heming, the first court-gppointed psychiatrist assigned to the
case, wrote:

It appearsthat Kevin does have some fear of his grandfather, especidly, and at this time he does not
want to see him. He does appear traumeatized by the event of October, 1997, and today's action, if
true, of his grandfather pointing agun a his mother as he met her on the road does not help the
gtuation. Under the circumstances, it seems gppropriate that this child should not be forced to bein a
gtuation where such events could happen again with his grandparents.



Consequently, in itsinterim order granting vigitation, the chancellor gppointed psychologist Dr. Masur
to supervise vigtations between the Rosses and Kevin with the Stacys present. Dr. Masur, dso
recognizing the continuing conflict between the Rosses and the Stacy's, made the following
observationsin areport dated December 17, 1998:

Mr. Stacy had agreed that dthough Ms. Ross would begin visiting that a some future point vistation
with both of the grandparents could resume. | have made the following conclusions about this case: 1.
The families continue to be & war with much animosity, and vindictiveness on the part of al. 2. In my
opinion it would not be in the best interest of the child, Kevin to be visited by Mr. and Mrs.
Ross as long as the Ross have any motivation to gain retribution, attempt to control, or any way
denigrate or negate the parental authority of the Stacysin implicit or explicit ways. For example, | do
not believe that visitation isin the best interest of the child aslong asthe Ross continue to
have extremely negative fedings for either parent of the child. Consstent with my concluson here, |
believe that dl would be best served by complying with the Stacys latest request of the Ross
exclusive of the monetary request, about which | believe | should have no role. 3. | believe that any
vigtation with Kevin should be initidly supervised quite closely as the Stacys have some fears that
Kevin might have traumétic reaction to these vigits. | certainly believe that we should be [d]iligent of
this but in a cautious way as their expectations about such vistations are probably the most powerful
variable controlling any traumeatic reaction which might occur. | must acknowledge that | have not
examined the child in any way directly but have reviewed the medica record in or file & the mentd
hedlth center and have casudly reviewed the testimony.

| believe that a case could be made that it would be in the best interest of the child, Kevin, to
visit with to visit with the grandparents only with the approval of and at the pleasure of the
Sacys.

(italics supplied).

4. Sandra Stacy submitted a letter to the court in March detailing their reasons for non-compliance and
requesting the court reconsder.

5. Rule 5 providesin part:

(8 Service When Required. Except as otherwise provided in these rules, every order required by its
terms to be served, every pleading subsequent to the origind complaint unless the court otherwise
orders because of numerous defendants, every paper relating to discovery required to be served

upon a party unless the court otherwise orders, every written motion other than one which may be
heard ex parte, and every written notice, appearance, demand, offer of judgment, designation of
record on apped and smilar paper shall be served upon each of the parties. No service need be
made on parties in default for failure to gppear except that pleadings asserting new or additiond claims
for relief againgt them shdl be served upon them in the manner provided in Rule 4 for service of
summons,

6. Miss. R. Civ. P. 58 provides. "Every judgment shdl be set forth on a separate document which bears the
title of Judgment. A judgment shdl be effective only when so set forth and when entered as provided in
M.R.C.P. 79(a)."



