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DIAZ, JUSTICE, FOR THE COURT:

11. On January 6, 1999, Bdinda Quin Lee (Belinda) filed suit for a divorce from her husband, Jason
Gilliam Lee (Jason), on the grounds of habitua crud and inhuman trestment, as well as habitua and
excessve use of acohal. In her complaint Belinda sought temporary and permanent possession of the
marital domicile; equitable distribution of the marital assets; and temporary and permanent custody of their
daughter, Lauren Katherine Lee (Lauren). On January 21, 1999, Jason filed an answer generdly denying
Bdindas claims and sought dismissal of the complaint. Chancellor W. Hollis McGehee Il entered a
temporary order on February 4, 1999, which (1) awarded temporary joint legal and physical custody of
Lauren; (2) ordered that Lauren be re-enrolled at her previous day-care center in Tylertown; (3) ordered
the couple to temporarily share the possesson and use of the marital domicile with debt obligations to be
handled as before; (4) enjoined the couple from harassing or intimidating each other; and (5) prohibited the
consumption of acoholic beveragesin the presence of Lauren or each other.

2. On February 9, Belinda filed with the Pike County Chancery Court a motion to reconsider the
temporary order. In response, the chancellor modified the order to give Belinda "temporary exclusive use,
occupancy and possession” of the marital domicile. However, the issues of custody, visitation and support
were |eft unchanged or unaddressed.

3. Then, on May 4, 1999, amotion for citation of contempt was filed by Belinda. During the separation,
Beinda discovered that Jason tapped the phones and recorded her conversations, including those with her
attorney. The issue was never addressed or resolved.



14. On thefirst day of trid, August 25, 1999, Belinda and Jason entered into an agreement whereby the
parties consented to a divorce on the grounds of irreconcilable differences and for the chancedlor to decide
the remaining issues of custody, vigtation, support, and equitable distribution. Following the agreement, a
two-day trid was held.

5. On September 2, 1999, the chancellor entered afina judgment with an accompanying opinion |etter,
setting forth an analysis of the Albright factors, which (1) granted a divorce on the ground of irreconcilable
differences; (2) awarded the parties temporary joint lega and physica custody of Lauren to last six months;
and (3) reserved afina ruling on dl other issues. Specificaly asto custody, Jason was to have Lauren
Monday morning until Thursday evening and one Saturday per month. Again, Bdindafiled amotion to
recongder. In response, the court, recognizing its own errors, took the unusua step of affirming the
temporary custody scheme, appointing a guardian ad litem, ingructing that a hearing concerning permanent
custody be held upon receipt of the guardian ad litem's report, and, setting aside the divorce.

116. The next action was the findings of fact and conclusons of law issued on February 11, 2000, in which
the chancellor equitably divided the marital assets and determined that Belinda should receive sole use and
possession of the marital domicile.

7. Finaly, on March 29, 2000, without conducting the previoudy instructed heering, but after having
received and reviewed the guardian ad litem's report as well as examining the custody proposals submitted
by both parties, the chancellor entered afind judgment. In its judgment, the court incorporated its previous
Albright andyss, awarded the parties joint legd custody, gave Jason primary physica custody of Lauren
with liberd vigtation rights to Belinda, and ordered Belinda pay $250 per month in child support. After
another mation to reconsider was denied, Belinda now apped s the find judgment. While her brief contains
alitany of assgnments of error , the issues on gpped can safely be stated as: (1) whether the tria court
erred inits gpplication and analysis of the Albright factors; (2) whether the tria court committed reversible
procedura errors and/or erroneous findings of fact; and (3) whether the trid court committed reversible
error by failing to sanction Jason Lee for tapping the phone of the marital domicile after Belinda Lee had
been given exclusive use of the same. In addition, Jason raises concern over (4) whether the provisions of
Miss. R. App. P. 28(k) are applicable to Belinda Le€'s brief.

FACTS

118. Jason and Belinda were married on December 18, 1992. Their daughter, Lauren, was born on April
10, 1997. At the time of appedl, Jason was 33 years old, and Belindawas 31. Both arein good physical
and mentd hedth.

119. Jason is employed as ared estate broker in Tylertown, Missssppi. As such, hiswork schedule is quite
flexible, and he is rardly more than 20 minutes from Tylertown a any given time. Belinda is aregistered
nurse a Lalie Kemp Medica Center in Independence, Louisana, some 51 miles from the marital domicile
in Pike County. While her job does not dlow the unfettered flexibility that Jason's does, she demonstrated
during the divorce proceedings aswell asat trid that her employer gave her consderable leeway in
accommodating any scheduling requedts.

120. The marital home was purchased by the couple from Bdindas grandmother, Aline Quin (Aline), who
lives in the house immediately next door. With the help of aloan, the Lees began remodeling the home
around the time of their marriage.



111. While both Jason and Belinda have contributed to the rearing of Lauren, in her early infancy, Aline
assisted the couple a greet ded in watching the child. According to trid testimony, Aline watched Lauren
quite often and for extended periods of time. At trid, conflicting testimony was given concerning which
parent had the primary role of caring for Lauren. It appears from the record that when her schedule
permitted it, Belinda handled much of the daily aspects of raisng Lauren. When Bdinda would work
evening or nighttime hours, Jason was largely responsible for Lauren's care.

1112. Prior to separation, Lauren attended Lear's Day Carein Tylertown. During the separation, Belinda
transferred Lauren to Albany Early Learning Center located gpproximately 15 miles from her work in
Louisana. She claimed the switch was out of convenience and a concern for Lauren's sefety. Again, there
was dispute over the accuracy of the testimony and the motivation behind the move. In fact, the choice of
daycare facilities became a heated and quarrel some subject during trid. 13. Although there was quite alot
of heated arguing over the custody battle, it is apparent that both Jason and Belinda love and care for
Lauren. In fact, there was direct testimony at trid that both parents loved their daughter and that she loved
them in return. While Belinda introduced testimony regarding Jeson's dlegedly excessive dcohol
consumption, there are no alegations that elther parent is unfit to raise Lauren, and the facts of Bdinda's
adlegations will be discussed later.

DISCUSSION

114. The standard of review in child custody casesisrather limited. We reverse only if achancdlor is
manifestly in error or has gpplied an erroneous legal standard. Williams v. Williams, 656 So. 2d 325,
330 (Miss. 1995). The chancdlor has the sole responsibility to determine the credibility of witnesses and
evidence, and the weight to be given each. Chamblee v. Chamblee, 637 So. 2d 850, 860 (Miss. 1994).
In custody matters, we, as an appellate court, shal not disturb the decisons of chancdlors unlessit is clear
that justice and the law require usto do <o. 1d.

|.WHETHER THE TRIAL COURT ERRED IN ITSAPPLICATION AND ANALYSIS
OF THEALBRIGHT FACTORS.

115. In child custody cases, the polestar consideration is the best interest of the child, and this must dways
be kept paramount. Sellersv. Sellers, 638 So. 2d 481, 485 (Miss. 1994). To help guide us to a proper
determination as to custody, the court considers the following factors in determining the child's best
interests (1) age, hedth and sex of the child; (2) a determination of the parent that has had the continuity of
care prior to the separation; (3) which has the best parenting skills and which has the willingness and
capacity to provide primary child care; (4) the employment of the parent and responsibilities of that
employment; (5) physica and menta hedlth and age of the parents; (6) emotiond ties of parent and child;
(7) mord fitness of the parents; (8) the home, school and community record of the child; (9) the preference
of the child a the age sufficient to express a preference by law; (10) gability of home environment and
employment of each parent and other factors reevant to the parent-child relationship. Albright v.
Albright, 437 So. 2d 1003, 1005 (Miss. 1983). While the Albright factors are extremely helpful in
navigating what is usudly alabyrinth of interests and emoations, they are certainly not the equivaent of a
mathematica formula. Determining custody of a child is not an exact science.

1116. In the case sub judice, the chancdlor made on-the-record findings for each Albright factor and
obvioudy weighed the concerns of both parties. However, Belinda contends thet in his analysis, the



chancellor was manifestly in error in making certain findings which were not supported by substantia
evidence, aswdl asfailing to make findings which were supported by the evidence. Furthermore, Belinda
contends that the chancellor erred specifically in failing to find a preference for her with regard to the age
and sex of Lauren, in effect abandoning the tender years doctrine. Therefore, it is appropriate that we
briefly revigt the chancellor's andysis of each Albright factor to seeif he committed manifest error.

1) Age, Health and Sex of the Child

T17. Lauren isfemde and was bornin April of 1997. At the time of trid, Lauren was quite young (two and
a hdf to three years old). In the past, this Court espoused what has come to be know as the tender years
doctrine, which essentidly statesthat if the mother of a child of tender years (i.e. early in development) isfit,
then she should have custody. Law v. Page, 618 So. 2d 96, 101 (Miss. 1993). However, as previoudy
stated, the age and sex of achild are merdly factors to be consdered under Albright, and this Court has
sgnificantly weakened the once strong presumption that a mother is generally best suited to raise ayoung
child. InMercier v. Mercier, 717 So. 2d 304, 307 (Miss. 1998), we held that the tender years doctrine
has been gradudly weskened in Missssippi jurisprudence to the point of now being only a presumption.

1118. In the present case, the chancellor smply Stated, "[&]t the present time, neither Belinda nor Jason
enjoy adistinct advantage in regard to any of these three factors.” While neither party may not have enjoyed
a"didinct advantage" asto thisissue, the tender years presumption is till a viable consderation.
Consequently, this factor probably should have weighed dightly in favor of Bdinda, unless there was some
evidence to the contrary which areview of the record did not readily reved. However, this minor error
aone does not rise to the level of manifest error and certainly does not warrant reversd. In addition, thereis
the practical consideration that Lauren is presently over four years old and may not be subject to the tender
yearsidea any longer.

119. Belinda aso takes issue with Lauren's health while in Jason's care, dleging that an ear infection was
being improperly treated and dlowed to fester. In addition, Belinda attempts to use her pogition asanurse
and her degrees in elementary and preschool education as further evidence that sheis better suited to care
for Lauren's hedth. However, the only evidence introduced to support the notion of improper hedth care
was Bdindas own opinion testimony. When questioned about the maiter, Dr. Albert Ray Lee, J., Lauren's
grandfather and a licensed family physician, assarted that Lauren was in excdllent hedth and any illnesses
she had suffered were being greetly exaggerated. Furthermore, the guardian ad litem's report contained no
mention of hedth problems. The chancdlor had the opportunity to observe the witnesses and examine dl
the evidence, and he fdlt that this dement did not favor either party.

2) Continuity of Care

120. Bdlinda does not take issue with the chancellor's analysis as to this factor, so we need merdy review it.
In his opinion |etter, the chancellor Stated that during the course of Lauren's upbringing, both parents had
shared in her rearing. At various times, one parent may have spent more time caring for Lauren than did the
other; however, "the continuity of careis close to equd but there is an advantage to Belinda." Both parents
share an emotiond and loving bond with Lauren. We shdl not question the chancdlor's judgment asto this
matter.

3) Parenting Sills and Willingness and Capacity to Provide Primary Care



121. The chancellor found "that Belinda has an advantage as to parenting skills primarily based upon Jason's
candid admissons that he drank two to four days aweek which would significantly impact his parenting
abilities™ At the sametime, the trid court aso found that while

[b]oth parties are very willing and anxious to provide the primary care . . . Jason enjoys an advantage
in regard to capacity by virtue of his employment, the location, his hours and nature of his employment
versus Bdindas which is much further away from home and the nature of nursing is such Bdindais
not in a position to be asflexible as the testimony showed Jason was.

These two considerations, combined, account for the bulk of the evidence introduced at trid. On one hand,
Bdinda introduced testimony from hersdf, her sister, and a neighbor that Jason often drank consderable
amounts, her attorney essentialy made this accusation the basisin asking for custody. At the sametime,
Jason's counsd made much of the fact that Belinda worked over fifty miles from home and wanted to enrall
Lauren in aday care facility near her place of employment that would require waking Lauren up very early
in the morning.

122. Given our standard of review, we need not reexamine dl of the evidence to see if we agree with the
chancdlor's ruling; our charge is merdly to seeif the chancellor's decision is supported by credible evidence.
While there was testimony concerning Jason's drinking habits, Belinda did not introduce any evidence asto
such habitsimpeding hiswork, life, or parenting skills. In addition, Jason introduced evidence that while he
may drink on occasion, the frequency and amount were being greetly exaggerated. The testimony and
evidence concerning Belinda's work schedule, distance from home, and lack of other family members
nearby in case of emergency are uncontradicted. All of these consderations are legitimate concernsin the
capacity to provide primary care. Furthermore, Jason's counsel made much of the fact that even when
Belinda was not working, she placed Lauren in day care. Although we cannot be sure what the chancellor
thought to be the most important piece of evidence, there was plenty of credible evidence presented to
support the chancellor's decision that Jason had the greater capacity to provide for Lauren's primary care.

4) Employment

123. The facts of Belinda's and Jason's employment have aready been discussed as has the concerns raised
by each party over the other'sjob schedules.

5) Physical and Mental Health and Age

124. Belinda was born in 1967 and was amost 32 years old at the time of litigation. Jason was bornin
1965 and 34 at the time of trid. Both are in good physica and menta hedlth.

6) Emotional ties

1125. Testimony was introduced that both parents are emotionaly bonded to Lauren and vice versa. Belinda
tries desperately to reargue that she has a stronger bond with her daughter than does Jason. However, the
chancellor found that there was not "any substantia advantage to either party based upon emotiond ties,”
and our review of the record reveals nothing to suggest otherwise.

7) Moral Fitness

126. Again, Belinda asks this Court to reweigh the evidence as it pertainsto thisissue; again, we refuse to



do s0. The chancdlor held that "[b]oth parents are morally fit to raise Lauren.” Belinda argues that Jason's
acohol consumption, relationship with another woman, and incongstent statements concerning his finances
meake the chancdllor's ruling as to this issue manifestly erroneous. While those are legitimate concerns and
should factor into any decison asto thisissue, we are not convinced that thisrisesto the level of manifest
error.

8) Home, School, and Community Record of the Child

127. This particular factor aso recelved consderable attention at trid. Belinda justified her desire to transfer
Lauren to aday care closer to her employment by aleging neglect and subpar ingtruction at Lear's Day
Care. The chancdlor seemed more focused on keeping Lauren in familiar surroundings, closer to other
family membersin case of emergency and concern over the distance which had to be covered to the new
facility. The chancellor aso noted that Belinda did not raise issue with Lear's until the custody battle had
dready ensued. All of which supports the chancellor's decision.

9) Sability of the Home Environment

128. While the trid court did not find an advantage for either party, it did admonish the couple on the
consumption of acohol asit reates to home stability. In her brief, Belinda argues, in addition to those
concerns dready addressed, that the plushness of the hearth (trailer v. house) should be a significant factor
in a determination on thisissue. While ahome is aways a preferable environment, we cannot hold that the
dollar vdue of ahome is determinative for custody purposes. Furthermore, Jason's living arrangements (i.e.
the trailer) were in response to losing the marital home to Belinda in the property judgment partly because it
was her familid home. It is unfair to ask a man to leave his home then use that factor to dso deny him
custody of his child. No matter, Bdinda did not illustrate how the chancdllor's decison was manifestly
erroneous, o her argument is without merit.

1129. In conclusion, it is the chancellor's duty to weigh the evidence, and he isin a better position then this
Court to judge the veracity of witnesses and credibility of evidence. In reviewing the record, this Court finds
that the chancellor was more than judtified in ruling as he did. Bdinda's testimony was often unresponsive,
and she seemed, at times, to exaggerate matters. The chancellor made on-the-record findings asto every
Albright factor, and there is no evidence that his decision was manifestly in error or based on an erroneous
lega standard. Therefore, we affirm asto thisissue.

II. WHETHER THE TRIAL COURT COMMITTED REVERS BLE PROCEDURAL
ERRORS AND/OR ERRONEOUS FINDINGS OF FACT.

130. Bdindaraisesthisissue asalis of errorsthat cumulatively, if not individudly, warrant reversd. The
best method for handling such mattersis to examine the assgnments of error as Bdinda has raised them.

131. Firs, Belinda dleges that the chancellor erred in handing down an impossible and muddled temporary
order. At firg, the order gave the couple joint physicd and legd custody of Lauren and joint use and
possession of the marital domicile. Sharing a house during divorce proceedings is a very unusua and
uncomfortable prospect, aswdl asbeing anillogica step in resolving the matter. Beinda, in amotion to
reconsider, pointed this out to the chancellor. In answer, the chancellor rightly corrected the mistake by
giving Belinda exclusve use and possesson of the maritd home. However, this complicated matters snce
the chancdllor left in place the provison for joint physical custody of Lauren and did not provide for any



shared custody scheme. Jason refutes this argument by pointing out that while this may have been
erroneous, neither Belinda nor he were prejudiced by these mistakes, and equity does not warrant reversd.
See Johnson v. Johnson, 722 So. 2d 453 (Miss. 1998).

1132. Belinda next contends that the chancellor erred in the origina fina judgment dated September 2, 1999.
There the chancellor awarded the couple a divorce for irreconcilable differences, as the parties had
previoudy agreed. However, the chancellor awarded the couple temporary joint custody for sx months and
reserved ruling on permanent custody and equitable distribution until alater date. This Court has previoudy
held that it is error to grant a divorce for irreconcilable differences without making a determination asto all
other issues, such as custody and equitable distribution. Rounsaville v. Rounsaville, 732 So. 2d 909
(Miss. 1999). Furthermore, Miss. Code Ann. § 93-5-24(2) (1994) provides that "[j]oint custody may be
awarded where irreconcilable differences is the grounds for divorce, in the discretion of the Court, upon
application of both parents.” Here, both parents did not agree, and the chancellor ordered temporary joint
custody anyway. Again, asway of retort, Jason points to the Johnson case where asmilar Stuation (the
court reserved ruling on severd issues) occurred and the Court found the error to be harmless. 1d. Since
neither party was prejudiced, Jason argues that reversa is unnecessary.

1133. When Bdlinda pointed out the custody determination mistake via another motion to reconsder, the
chancellor complicated matters by agreeing with the motion and then revoking the divorce decree some
three and a half months after it was entered. Belinda raises the concern over what the revocation would
have meant if either party had gotten remarried in the interim. While that truly would have been alegd
nightmare, we do not dedl in "what-ifs"" Again, the chancellor may have erred, but there was no harm or
prgjudice to ether party. Thus, it would be difficult to base reversd, in such a sengitive case as a custody
battle, on harmless error.

1134. Next, Belinda takes issue with the chancellor's gppointment of a guardian ad litem after find judgment
had been entered. While thisis an unusua step, the chancellor had reserved ruling on certain issues,
including permanent custody. Since the chancellor stated that an additiona hearing was to be held
concerning permanent custody upon submisson of the guardian ad litem's report, we see the gppointment
of the guardian ad litem at the time it occurred an appropriate action (aside from the fact that the issue
should have been resolved prior to the divorce decree). The appointment of aguardian ad litem to assst in
determining custody is nat, initsdf, reversble error.

1135. However, the promised additiona hearing never took place, and with that mistake we takeissue. In
accepting and considering the guardian ad litem's report without further hearing, the chancellor essentialy
congdered impermissible evidence, as well as deprived the parents of an opportunity to introduce evidence
of changed circumstances or chalenges to the report's findings. There can be little argument that the
congderation of such materid and the lack of afurther hearing as ordained in the chancellor's own order
harmed and prejudiced the parties.

1136. True, most of these errors individualy would not warrant reversd, but as awhole, something must be
done to rectify the Stuation. After al, a compass and map are required to successfully navigate the labyrinth
that isthe procedura posture of this case. While statute and case law ingtruct that a custody determination
must be made before a divorce for irreconcilable differences can be granted, prudence dictates that we not
st aside the divorce decree in the present case. Thus, for the instant case, an exception must be made
whereby the divorce decree and property judgment are affirmed and the issue of permanent custody is



remanded for rehearing.

. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY
FAILING TO SANCTION JASON LEE FOR TAPPING THE PHONE OF THE
MARITAL DOMICILE AFTER BELINDA LEE HAD BEEN GIVEN EXCLUSVE USE
OF THE SAME.

1137. Belinda dleged and Jason admitted to wiretgpping the telephone at the couples marital domicile and
recording conversations with his ex-wife as a party. Under Miss. Code Ann. 8§ 41-29-535 (1993), "a
person who is a subscriber to a telephone operated by a communication common carrier and who
intercepts a communication on a telephone to which he subscribes’ is dlowed to tap that telephone.
Furthermore, Wright v. Stanley, 700 So. 2d 174 (Miss. 1997) supports the notion that tapping and
recording conversations on one's own phone is alegad undertaking. In the present case, there is no question
that Jason isthe "subscriber” (his name appeared on the bills) of the phone a the marital domicile. What
makes the present Stuation troubling is thet, a least for a portion of the timein question, Belinda had been
awarded exclusive use and possession of the marital domicile. In fact, Jason was forced to tap the phone
lines outside of the house because he had no right to enter the dwelling. While we fed the recording of
private telephone conversaionsis reprehensible, there is nothing illegal about recording those conversations
when the couple was sharing the abode. "[1]t is permissible to record what one could just as easily hear by
picking up an extenson phone™ Wright, 700 So. 2d at 279. However, Jason's actions after Belinda was
given exclusive use of the house may be actionable, as he was no longer permitted to "pick up an extenson
phone.”

V. WHETHER THE PROVISIONS OF MISS. R. APP. P. 28(K) ARE APPLICABLE TO
BELINDA LEE'SBRIEF.

1138. Jason assarts that Belindas brief in this matter shows contempt and disdain for the trid court and the
chancdlor in particular. As such, hefeds Miss. R. App. P. 28(k) should be invoked; the rule provides, in
pertinent part, that "[a]ny brief containing language showing disrespect or contempt for the trid court will be
dricken from thefiles, and the gppropriate appellate court will take such further action asit may deem
proper.” While areading of Bdindals brief does reved a definite lack of confidence in the lower court, it
does not reach the level of "disrespect or contempt” that would warrant an invocation of Miss. R. App. P.
28(k).

CONCLUSION

1139. There are no completely innocent parties in this action for divorce. The actions and attitudes of both
parents cast doubts on their true intentions in seeking custody. Their love of their daughter is clearly evident;
however, afar and equitable solution could have been reached without so much venom and spite. Why two
obvioudy intelligent people cannot work out their problems without resorting to using their child asa

wegpon is beyond logic.

140. The attorneys for both parties and the chancellor must shoulder some blame for dlowing this case to
proceed asit did, resulting in amurky quagmire from which this young girl may never escgpe. While the
factud andlyss seemslogica and well thought out, the aberrant course this case took defies analysis.
Accordingly, we reverse that portion of the judgment dedling with permanent custody of Lauren, and we
remand this case to the Pike County Chancery Court for further proceedings on that issue in harmony with



this opinion. In dl other respects, the judgment is affirmed.
741. AFFIRMED IN PART AND REVERSED AND REMANDED.

PITTMAN, C.J.,BANKS, P.J., MILLSAND WALLER, JJ., CONCUR. McRAE, P.J.,
SMITH AND COBB, JJ., CONCUR IN RESULT ONLY. EASLEY, J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION.



