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CHANDLER, J.,, FOR THE COURT:

2. In January 1996, a Warren County grand jury indicted Jmmy Culbert for kidnaping a child under the
age of ten, capita rape, and sexud battery of a child under the age of fourteen. Culbert entered pless of
guilty to sexud battery and kidnaping and was sentenced to imprisonment with the Mississippi Department
of Corrections for each crime. Culbert appeded for post-conviction rdief and the Warren County Circuit
Court denied his petition. Aggrieved, Culbert cites the following issues on apped:

. WHETHER CULBERT'SPLEASOF GUILTY WERE KNOWINGLY AND
VOLUNTARILY MADE.

II. WHETHER THE TRIAL COURT ERRED IN FAILING TO RENDER FINDINGS OF
FACT AND CONCLUS ONSOF LAW.

['. WHETHER THE KIDNAPING CHARGE WASVOID WHERE THE INDICTMENT
OMITTED THE WORD "SECRETLY".

1IV. WHETHER THE TRIAL COURT ERRED IN RULING AGAINST CULBERT ON



THE ISSUE OF DEFENSE COUNSEL'SPOTENTIAL CONFLICT OF INTEREST

V.WHETHER THE TRIAL JUDGE IMPERMISSIBLY ENGAGED IN THE PLEA
BARGAINING PROCESS.

Finding no error, we afirm.
STATEMENT OF THE FACTS

2. On November 16, 1995, around 3:00 P.M., Jmmy Culbert picked Jane Doe up from school. He kept
Jane Doe with him until gpproximately 3:00 A.M. the next morning. Culbert admitted that he was
intoxicated during the time he had control over Jane Doe. When Culbert returned Jane Doe to her mother,
there were visible ligature marks on her neck. Upon further investigation, police officers discovered some of
Jane Doe's clothes in Culbert's car. They later determined that Culbert had raped Jane Doe, dthough tests
of the victim for the presence of Culbert's semen were negative.

3. After gtriking a ded with the State, Culbert agreed to plead guilty to capita rape and kidnaping.
However, when the time came to plead guilty, Culbert denied that his actions conformed to the actions
proscribed by the various statutes. At that time Culbert's attorney asked to speak with hisclient in private.
Following their discussion, Culbert recanted his denid and pleaded guilty to the two charges. The State then
requested the trial court to sentence Culbert to thirty years for kidnaping and thirty-five years for capita
rape, each sentence to run concurrently. The trial judge rejected the State's request, determining that Miss,
Code Ann. 8§ 97-3-65 (Rev. 1994) prohibited him from imposing any sentence less than life imprisonment
for the crime of capitd rape. The State responded by amending the petition, agreeing to drop the rape
chargeif Culbert would plead guilty to kidnaping and sexud battery. Culbert pleaded guilty and the trid
court sentenced him to thirty yearsfor sexud battery and six years for kidngping, each sentenceto run
consecutively.

LAW AND ANALYSIS

|.DID CULBERT KNOWINGLY, INTELLIGENTLY, AND VOLUNTARILY PLEAD
GUILTY TOTHE TWO CRIMES?

14. Culbert complainsthat the trid court questioned him about the crimes for which he was indicted prior to
informing him of hisright againg sdf-incrimination. In reviewing the trid court's denid of a petition for post-
conviction relief, this Court will not disturb the factud findings of the trid court unless determined to be
clearly erroneous. Brown v. State, 731 So. 2d 595, 598 (6) (Miss. 1999).

5. Itiswell settled that a defendant who pleads guilty waives his or her "privilege againg sdf-incrimination,
the right to confront and cross-examine the prosecution’s witnesses, the right to ajury tria and the right that
the prosecution prove each element of the offense beyond a reasonable doubt.” Jefferson v. State, 556 So.
2d 1016, 1019 (Miss. 1989). Therefore, "[i]t is essentia that an accused have knowledge of the critical
elements of the charge againgt him, that he fully understand the charge, how it involves him, the effects of a
quilty pleato the charge, and what might happen to him in the sentencing phase as aresult of having entered
the pleaof guilty.” Smith v. State, 636 So. 2d 1220, 1225 (Miss. 1994). Such protections are afforded
under Uniform Circuit and County Court Rule 8.04 (A)(4)(c) which provides that where the defendant
wishesto plead guilty the trid court has an affirmative duty to address the defendant personally and
determine whether "[t]he accused understands that by pleading guilty (S)he waives his’her congtitutional



rights of trid by jury, theright to confront and cross-examine adverse witnesses and the right againgt saif-
incrimination . . . ." Oncethetria court completesitsinquiry, having advised the defendant of the
consequences of aguilty plea, the pleais consdered voluntary. Reeder v. Sate, 783 So. 2d 711, 719
(130) (Miss. 2001).

6. Here, the record shows that Culbert jumped through al of the procedura hoops necessary for entering
avdid guilty plea. Culbert told the trid judge that he read the petition to enter apleaof guilty, reviewed it
with counsdl, and understood that it was correct. The petition stated that by pleading guilty Culbert would
walve certain condtitutional protections. Moreover, the trid judge told Culbert that he was under no
obligation to answer the questions put to him during the plea hearing; Culbert stated that he understood.
Likewise, thetrid judge asked Culbert under oath if he redlized that by pleading guilty he waived rights
under the condtitution that protected againgt sdf-incrimination. Again, Culbert acknowledged that he fully
understood the consequences of the plea. Findly, after Culbert presented his plea petition and answered al
of the questions presented to him during the plea hearing, the tria judge accepted his plea. Reviewing this
argument, we find no error here as Culbert knowingly, inteligently, and voluntarily entered his guilty plea.

II. WASTHE TRIAL COURT OBLIGATED TO RENDER FINDINGS OF FACTSAND
CONCLUSIONS OF LAW PURSUANT TO CULBERT'SRULE 52(A) MOTION?

117. After thetria court dismissed his motion seeking post-conviction collaterd reief, Culbert filed amotion
under Mississppi Rule of Civil Procedure 52(a), requesting the court to render findings of fact and
conclusions of law. Thetrid court dismissed Culbert's motion and he now argues that the trid court had an
obligation to issue findings of fact and conclusions of law pursuant to his maotion.

8. Rule 52(a) permitsthetria court to use its discretion when deciding whether to issue findings of fact and
conclusons of law. Tricon Metals & Serv., Inc. v. Topp, 516 So. 2d 236, 239 (Miss. 1987). However,
when a party requests the trial court to render findings of fact and conclusions of law, thetrid court's duty
becomes obligatory. Blevins v. Bardwell, 748 So. 2d 166, 174 (130) (Miss. Ct. App. 2001). The reason
the law encourages tria courtsto issue findings of fact and conclusions of law pertains to the facilitation of
the appellate process. Tricon Metals & Serv., Inc., 516 So. 2d at 239. Without such procedures, the trid
record would be blank, leaving this Court to speculate as to the factua foundations of the gppedl.

9. This Court recently stated, "A post-conviction rdlief suit isacivil action. Even so, most of the
procedurd rules are statutory. To alimited extent, namely when not displaced by specific statutory
provisons, the provisions of the Mississippi Rules of Civil Procedure can goply.” Craft v. Sate, 766 So.
2d 92, 94 (1[7) (Miss. Ct. App. 2000) (citation omitted). The statute relating to post-conviction relief
indudes the fallowing provison:

If it planly appears from the face of the motion, any annexed exhibits and the prior proceedingsin the
case that the movant is not entitled to any relief, the judge may make an order for its dismissa and
cause the prisoner to be notified.

Miss. Code Ann. § 99-39-11(2) (Rev. 2000). This means that dismissa is appropriate where "it appears
beyond a doubt that the plaintiff can prove no set of factsin support of his cdlaim which would entitle him to
reief.” Turner v. Sate, 590 So. 2d 871, 874 (Miss. 1991). Furthermore, where the tria court summarily
dismisses the pogt-conviction relief daim, it does not have an obligation to render factud findings and "this
Court will assume that the issue was decided consstent with the judgment and . . . will not be disturbed on



gpped unless manifestly wrong or clearly erroneous.” Par Indus., Inc. v. Target Container Co., 708 So.
2d 44, 47 (14) (Miss. 1998). See also Mack v. State, 784 So. 2d 976, 978 (15) (Miss. Ct. App. 2001).

120. In the case at bar, the trid court dismissed Culbert's motion for post-conviction relief, specificdly citing
section 99-39-11 asitsbasis for dismissa. A close reading of section 99-39-11 reved s that the trial court
had two obligations when dismissing a claim for post-conviction rdief: 1) make an order of dismissal and 2)
cause the prisoner to be notified. We find that the triad court satisfied both of these dements. To the extent
that Rule 52(a) imposes extra obligations on the tria court, we hold that the trid court is under no obligation
to render findings of fact and conclusons of law where it has dismissed a motion for post-conviction
collaterd relief under section 99-39-11. Moreover, we hold that the triad court properly decided the issues
presented in the motion for relief and find that the trid court's dismissd is consstent with the evidence and
testimony presented in the record.

['. WHETHER THE KIDNAPING CHARGE WASVOID WHERE THE INDICTMENT
OMITTED THE WORD "SECRETLY."

111. Next, Culbert argues that the indictment returned against him was void when it falled to include the
term "secretly.” Specificaly, Culbert asserts that the omission of the term "secretly” relieved the State from
having to prove an essentia element of the kidngping charge.

112. Mississippi Code Annotated section 97-3-53 (Rev. 2000) states:

Any person who shal without lawful authority forcibly seize and confine any other person, or shall
inveigle or kidnap any other person with intent to cause such person to be secretly confined or
imprisoned againg his or her will, or shdl without lawful authority forcibly seize, inveigle or kidngp any
child under the age of ten (10) years and secretly confine such child against the will of the parents or
guardian or person having the lawful custody of such child, shdl, upon conviction, be imprisoned for
life in the date penitentiary if the punishment is so fixed by the jury initsverdict.

113. The Mississippi Supreme Court recently addressed asimilar issuein Conley v. State, 790 So. 2d
773, 794 (176) (Miss. 2001). There, the court addressed whether ajury instruction that defined kidnaping
without including the dement "secretly confing” was proper. Conley, 790 So. 2d at 794 (76). The court
dated that "[a] plain reading of the statute leads to the sound conclusion that one may commit the crime of
kidnaping ether by secretly confining avictim or by confining or imprisoning another againg his or her will
regardless of whether the confinement issecret.” 1d. at 796 (1183). Therefore, the court concluded that the
element of secrecy is not fundamenta to a kidnaping charge. As such, we find that Culbert's assgnment of
error is without merit.

IV.WHETHER THE TRIAL COURT ERRED IN RULING AGAINST CULBERT ON
THE ISSUE OF DEFENSE COUNSEL'SPOTENTIAL CONFLICT OF INTEREST.

114. Culbert arguesthat his defense counsel had a conflict of interest; therefore, he was denied effective
assistance of counsel. Specificaly, Culbert asserts that his defense counsel was dso an attorney for
Sharkey County and a municipa judge for the City of Vicksburg, Mississppi. However, Culbert's
contentions are exactly that, bare assertions without any evidentiary basis in the record.

1115. This Court is limited to the appellate record when considering an gpped. See Dillon v. Sate, 641 So.
2d 1223, 1225 (Miss. 1994); Shelton v. Kindred, 279 So. 2d 642, 644 (Miss. 1972); Johnson v. State,



749 So. 2d 306, 308 (14) (Miss. Ct. App. 1999). Moreover, "it is an appellant's duty to judtify his
arguments of error with a proper record, which does not include mere assartionsin his brief, or the trid
court will be considered correct.” American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387, 1390
(Miss. 1985). See also Rossv. State, 603 So. 2d 857, 861 (Miss. 1992); Shelton, 279 So. 2d at 644;
Garrette v. Sate, 763 So. 2d 177, 181 (122)(Miss. Ct. App. 2000).

1116. Other than Culbert's assertions, we have no reason to believe that defense counsdl aso served asthe
attorney for Sharkey County or amunicipd judge for the City of Vicksburg during the period when he
represented Culbert. As previoudy noted, we will not normaly reverse the factud findings of atrid court,
even where those findings are not announced, unless there is evidence that the trial court has acted in an
erroneous manner. Par Indus., Inc., 708 So. 2d at 47(14). Culbert has provided this Court no evidence
supporting his alegations of a conflict; therefore, we have no basis for finding that the trid court acted
erroneoudly.

V.WHETHER THE TRIAL JUDGE IMPERMISSIBLY ENGAGED IN THE PLEA
BARGAINING PROCESS.

1117. Culbert argues that the tria court erred when it rgjected hisinitid plea. Culbert asserts that had the trial
judge not rejected the initid plea his sentence would not have been renegotiated and eventudly lengthened.
According to Culbert, the trid judge's rgjection of theinitia pleawas based on an erroneous reading of the
capital rape statute. Therefore, Culbert concludes that this misapplication of the statute caused the trial
judgeto illegally become part of the plea bargaining process.

1118. The record revedsthat the trid judge rgected the initid plea because he determined that the capital
rape datute required him to sentence Culbert to aterm of lifein prison. A close look at the statute confirms
that the trid judge was correct. At the time Culbert attempted to enter his guilty plea, the pertinent statute
provided:

Every person eighteen (18) years of age or older who shadl be convicted of rgpe by carndly and
unlawfully knowing a child under the age of fourteen (14) years, upon conviction, shal be sentenced
to deeth or imprisonment for life in the State Penitentiary; provided, however that any person thirteen
(13) years of age or over but under eighteen (18) years of age convicted of such crime shall be
sentenced to such term of imprisonment as the court, in its discretion, may determine.

Miss. Code Ann. 8 97-3-65(1) (Rev. 1994). However, on July 1, 1998, an amendment to section 97-3-
65 revisng the sentence for capital rgpe took effect. The amendment provided for life imprisonment in the
date penitentiary "or such lesser term of imprisonment as the court may determine, but not less than
twenty (20) years." Miss. Code Ann. § 97-3-63(2)(c) (Rev. 2000). It is this amendment on which Culbert
bases his argument that the trid judge could have sentenced him to less than life imprisonment.

119. The Mississippi Supreme Court has stated that "when a statute is amended to provide for alesser
pendty, and the amendment takes effect before sentencing, the trial court must sentence according to the
statute asamended.” Danielsv. State, 742 So. 2d 1140, 1145 (117) (Miss. 1999). However, when the
sentence is announced prior to the statute's amendment, the statute as it existed a the time of the sentencing
would apply. Davis v. Sate, 738 So. 2d 299, 300 (113) (Miss. Ct. App. 1999).

120. Here, Culbert wasindicted for capital rape under Miss. Code. Ann. § 97-3-65(1). Culbert committed



the acts in question on November 16, 1995. Thetria judge sentenced Culbert in September 1997, dmost
nine and one-half months before the revisons to § 97-3-65 took effect. Therefore, Culbert was never
entitled to the lesser pendties set out in the amended statute and we find no error in the trid judge's
rgection of Culbert'sinitid plea

121. THE JUDGMENT OF THE WARREN COUNTY CIRCUIT COURT DENYING POST-

CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
WARREN COUNTY.

McMILLIN, C.J.,KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS AND
BRANTLEY, JJ., CONCUR. SOUTHWICK, P.J., CONCURSIN RESULT ONLY.



