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IRVING, J., FOR THE COURT:

1. Larry Gooden was convicted of burglary of a storehouse. He was sentenced as a habitua offender and
ordered to serve aterm of seven yearsin the Mississppi Department of Corrections without the benefit of
early rlease or parole. He brings this appeal and asserts the following assgnments of error: (1) thetrid
court erred in denying his mation for a continuance when his witnesses were unavailable, (2) the court erred
in dlowing the jury to congder an exhibit not admitted into evidence, (3) the court erred in admitting
forengc DNA blood evidence because the blood sample was taken from him in violation of his
condtitutiond rights, and (4) the trid court erred in falling to grant his motions for a directed verdict and
JNOV, or in the dternative, for anew trid. We rgect Gooden's contentions and affirm the judgment of the
tria court.

FACTS

2. The Adams County Sheriff's Office responded to a burglary darm at the Natchez Steam Laundry.



Deputy Charles Latham arrived a the scene to investigate. During the trid, Deputy Latham testified thet,
upon hisarivd, he witnessed amde individua put something on the ground and pull off a T-shirt. Latham
further tedtified that he saw this gentleman move off the sdewak and go up to the old Metro
Communications Building which was next to the Natchez Steam Laundry. After a search of the surrounding
area, two other policemen who had been called to assist in the investigation, found Gooden hiding under a
nearby house. When found, Gooden was bleeding from three cuts on his hand. The police also found, just
outside of the burglarized building, asmal plastic file box containing some coins and some blood droppings
on it. Thefile box was identified as belonging to Natchez Steam Laundry. Additionaly, the police recovered
apiece of glassfrom the interior of the burglarized building. The glass dso had blood on it. The blood found
on these items was matched with Gooden's DNA. Additiond facts, as needed, will be given during a
discussion of the issues.

ANALYSISOF THE ISSUES PRESENTED
1. Motion for Continuance

113. Gooden requested a continuance because of the absence of a subpoenaed witness he planned to
present on his behalf and because there were other witnesses that he claimed needed to be subpoenaed. A
subpoena had been issued for and served on Tina Fitzgerald. However, on the morning of thetrid,
Fitzgerald told Gooden she was not planning to come to court because her child wasill. Another subpoena,
which had aso been issued for another witness, had not been served. These subpoenas had been issued
only four days prior to trid. When Gooden and his counsd arrived at the courthouse for trid, they moved
for a continuance on the basis of witness unavailability. In support of the motion, counsel for Gooden
advised the trial court that two new witnesses, or at least new to counsel's knowledge, needed to be
subpoenaed. Counsdl argued that these witnesses would provide testimony crucid to Gooden's defense.
Defense counsd argued that the withesses were crucia because they would support Gooden's claim that he
had been cut prior to the arrest while doing some labor for Fitzgerald.

4. Thetrid judge stated that she would have the sheriff sent to pick up Fitzgerad because she was
required to be present due to the subpoena. However, that gpparently did not occur. Asto the "new"
witnesses, the judge reprimanded Gooden for his late disclosure of the witnesses and denied the reques,
citing his own ddinquency as insufficient to support a continuance.

5. The granting of a continuance is a matter within the sound discretion of the judge. Johnson v. State,
631 So. 2d 185, 189 (Miss. 1984). Reversd is authorized when the judge abuses this discretion, and this
abuseresultsin an injustice. Seeid.

{16. It is abundantly clear that the absence of the testimony of these witnesses did not inure to Gooden's
detriment or cause an injugtice. Asthe State gptly points out inits brief, testimony that Gooden injured or
cut his hand while working for Fitzgerald prior to the burglary does not add one whit to Gooden's defense.
Gooden's blood was found on a piece of glassinsde the burglarized building, as wel as on the black plagtic
box that had been removed from the premises. Even if Gooden had been able to prove that he cut his hand
prior to the burglary, that would not disprove the fact that he left blood at the scene of the crime. When
Gooden came from under the building next to the laundry, his hand was bleeding. One of the officers
testified that when Gooden came from under the building, he had what appeared to be a T-shirt wrapped
around his hand. Apparently, this was the same T-shirt which Officer Latham had observed the individua

pulling off.



7. DNA andyss determined that the blood |eft at the scene of the crime belonged to Gooden, and
Gooden does not enlighten us on how these withesses might have been able to provide an innocent
explanation for his blood being at the scene of the burglary. Whether the blood came from an old injury or
an entirely new oneistotaly irrdevant.

8. Additiondly, asto the "new witnesses," the judge was totally within her discretion when she refused to
continue the trid because of Gooden's own delinquency. Gooden was aware of these witnesses from the
beginning and offered nothing to explain histardy disclosure. Further, as with the cases of the subpoenaed
witnesses, Gooden does not inform us as to how these witnesses's testimony might have made a difference
in the result of thetrid. For the reasons stated, we can find no reason to conclude that the trid judge abused
her discretion when she denied Gooden's motion for a continuance.

2. Admission of Improper Evidence

19. Gooden claims that he was irreparably prejudiced when the triad court admitted into evidence the black
box containing the coins. The box had been removed from the building, and coins, instead of tickets, were
found ingde of it. The black box, which was used in the laundry to keep customer tickets, was normally
stored under the counter. An employee of the laundry testified thet a jar filled with water and coins was
kept on the counter.2) Following the burglary, the glass was found shattered on the floor with some coins
scattered on the floor.

1110. Gooden argues that the coins were separate and distinct from the box and should have been subjected
to a separate procedurd standard of admittance before placing them into evidence for the jury's
deliberation. Gooden further argues that the jury may have been led to believe that the coins found in the
box were the same coins that were scattered on the floor as aresult of the shattered jar.

111. The State argues that Gooden is procedurdly barred from this argument because Gooden failed to
make atimely objection a the time the box, containing the coins, was admitted into evidence. The State
aso points out that it was not until its closing argument that defense counsdl gpproached the bench and
objected to the box's admittance.2)

1112. Based upon our review of the record, we agree that defense counsd failed to make atimely objection,
resulting in the procedurd bar. Notwithstanding the procedurd bar, we find that Gooden's contention is not
well founded. Wefind it isan entirdy logicd inference that the coins found in the box were a portion of the
coins which had been in the water jar and that the burglar used the black box to house some of the loot
being taken. Therefore, when the proper predicate was established for admission of the box, nothing more
was required for admission of its contents.

3. Search and Seizure

1113. Gooden clamsthat the blood extracted from his body was done in violaion of his condtitutiond rights
because it was done without his consent. He assarts that thisis a flagrantly unreasonable search and thus
violates his Fourth Amendment right. The State, on the other hand, argues that the blood extraction was a
direct result of Gooden's request; therefore, the extraction did not violate his congtitutiond rights.

1114. The record reflects that on December 9, 1999, an order was entered setting Gooden's trid for
January 12, 2000. On January 11, 2000, defense counsdl filed a motion to suppress any blood evidence



because "the State had made no attempt whatsoever by scientific testing to deter mine that the blood
found at the scene of the alleged crime was that of the Defendant.” (emphasis added). The transcript of
the hearing on the motion is not contained in the record. However, on January 14, 2000, an order was
entered resetting the trial of the case for February 2, 2000. On January 20, 2000, an order entitled "Order
for Body Search of Suspect"was entered. In this order, thetria court recited that the order was being
entered "[u]pon motion of Larry Gooden for an order dlowing and directing aduly licensed physician or
other authorized personnel to extract blood from Larry Gooden." After the foregoing recitd, the trid court
found that Gooden was a suspect in the laundry burglary and that:

It is proper that Larry Gooden be alowed to furnish blood samples so that they might be scientificaly
compared for identity or common source with certain physical evidence recovered from the crime
scene, namely blood samples recovered from pieces of glass and panding and a black plastic box at
the burglarized building.

115. On the morning of the trid of this cause, Gooden accused histrid counsdl of having recommended,
without his consent, that Gooden's blood be drawn and compared with the blood found at the crime scene.
Thetrid court advised Gooden that it was her understanding that he had asked for the blood test. Gooden
denied having made such arequest. Following some exchanges between Gooden, his counsdl and the trid
court, Gooden findly admitted that he agreed to have his blood drawvn. Nevertheless, Gooden till
contended that he never recommended that it be done and that he did not know anything about it until he
was presented with the order by histria counsdl. Gooden testified that histrid counsd acted on hisown
valition in requesting the blood test in order to secure a continuance.

116. Thetria court concluded that Gooden had requested that his blood be drawn and compared to the
blood Ieft & the scene of the crime. In arriving &t this conclusion, the trid judge Stated that she specificaly
recalled that it was Gooden'sidea, not histrial counsdl’s, that a blood analysis be done. When Gooden
inggted that it was al hislawyer's doings, the tria court inquired if Gooden had ever brought to the court's
attention any dissatisfaction with his lawyer, and Gooden responded that he had. The trid judge reminded
Gooden that she had responded to his one complaint by having him and his lawyer to appear before her and
that during that appearance, Gooden expressed a desire to continue with his lawyer.

1117. We find nothing in the record to suggest that the trid court wasin error in finding that Gooden
consented to and indeed requested that a DNA blood anaysis be done to rule him out as a suspect in the
laundry burglary. Clearly, that could not be done without a known sample of his blood. He cannot now
come back, after the testing occurred, and claim that the blood was taken without his consent. This
argument lacks merit.

4. Sufficiency of the Evidence

1118. Gooden claims the court erred in denying his requests for a directed verdict and INOV. Challengesto
atria court'sdenid of amotion for adirected verdict or INOV implicate areview of the sufficiency of the
evidence. McClain v. Sate, 625 So. 2d 774, 778 (Miss. 1993); Wetz v. State, 503 So. 2d 803, 807-08
(Miss. 1987). Upon review, we must give the prosecution the benefit of dl favorable inferences that may
reasonably be drawn from the evidence. Garrett v. State, 549 So. 2d 1325, 1331 (Miss. 1989). We are
authorized, even required, to reverse if the facts and inferences so considered point with sufficient force that
reasonable men could not have found beyond a reasonable doubt that the defendant was guilty. Seeid. On
the other hand, if thereisin the record subgstantid evidence of such qudity and weight that, having in mind



the beyond a reasonable doubt burden of proof standard, reasonable and fairminded jurorsin the exercise
of impartid judgment might have reached different conclusons, the verdict is beyond our authority to
disturb. Id.

119. In the case a bar, there is more than an ample amount of evidence to support the verdict of guilt. Firs,
Gooden was identified at the scene of the crime. Secondly, a black box which had been removed from the
burglarized building was found near the building in the vicinity of where Gooden was first observed by one
of the officers. Blood on this box, as well as blood on a piece of glassinsde of the building, was later
confirmed through DNA testing as belonging to Gooden. Thisissueis devoid of any merit.

5. Weight of the Evidence.

1120. Gooden aso charges the lower court with error for denying his request for anew trial. Cases
chdlenging aruling on amotion for anew trid implicate areview of the weight of the evidence. The
decison to grant or deny the motion reposes within the sound discretion of the tria judge. See Wetz, 503
So. 2d at 812. On review, we are charged with determining whether there has been an abuse of that
discretion. Absent afinding that the tria judge abused his discretion, we will not reverse. 1d. Furthermore, a
new tria will not be ordered unless this Court is convinced that "the verdict is so contrary to the
overwhelming weight of the evidence that, to dlow it to stand, would be to sanction an unconscionable
injugtice” Groseclose v. Sate, 440 So. 2d 297, 300 (Miss. 1983).

21. Gooden asserts that no one was able to testify to seeing him ingde the building. While that may be
true, the State had the next best thing -- DNA evidence placing him at the scene. The evidence isrardly
much stronger than DNA.. Thus, using the abuse of discretion standard, we do not find the judge to have
abused her discretion when she denied Gooden's request for anew trid. Furthermore, alowing the verdict
to stand does not sanction an unconscionable injustice. This argument lacks merit.

122. THE JUDGMENT OF THE CIRCUIT COURT OF ADAMSCOUNTY OF CONVICTION
OF BURGLARY OF A STOREHOUSE AND SENTENCE OF SEVEN YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSASAN HABITUAL
OFFENDER ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO ADAMS
COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND BRANTLEY, JJ., CONCUR.

1. The jar served as a contest offering discounts to customers who could drop the coins through the
water and have them land a certain way.

2. The content of this objection is off the record.



