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McMILLIN, CJ., FOR THE COURT:

1. Trelis Windham was convicted by a Newton County Circuit Court jury of the crime of sde of
controlled substance. He has gppeded his conviction to this Court and presents four issues for
condderation: (1) He clamsthat he was denied his condtitutiond right of confrontation of the witnesses
againg him. Specificdly, he says the court erred when it thwarted his attempts to obtain medica records of
akey prosecution witness that were critical to impeaching the witness; (2) He urgesthat the tria court erred
by refusing to suppress incriminating satements he made to investigating officers while he was in custody;
(3) He clams that the evidence was insufficient as a matter of law to prove his guilt beyond a reasonable
doubt; and (4) Alternatively, he contends that the trid court erred in denying him anew trid based on the
fact that the jury's guilty verdict was againgt the weight of the credible evidence.



2. We find no merit asto the issues raised by Windham in this appedl. Therefore, we affirm the conviction.
l.
Facts

113. For purposes of this opinion, the facts are constructed from evidence presented by the prosecution in its
cae in chief. Clevdand McCal, working as an undercover cooperating individua with the Mississippi
Bureau of Narcotics, gpproached the defendant, Trellis Windham, indicating his desire to purchase one
hundred dollars worth of crack cocaine. Windham, rather than dedling directly with McCal, sent him to
another location telling McCall he would be met by someone to complete the transaction. Upon arriving at
the designated location, McCall was approached by Eddie Amos, who delivered a supply of crack cocaine
in exchange for the agreed sum. Amos, indicted along with Windham as aresult of this transaction, testified
againg Windham at the trid and said he was acting a Windham's express direction in carrying out the sde.
He testified that he delivered the cash to Windham, and that Windham compensated him for his part by
supplying him with a quantity of the drug for his own use,

.
TheRight of Confrontation of Witnesses

14. Windham contends that he was denied his Sixth Amendment right of confrontation of the State's
witness, Cleveland McCal, when thetrid court refused to give defense counsd accessto certain medica
records relating to McCall. The medicd records had been produced pursuant to a subpoenaissued by the
defense, but had been tendered under sedl because of concerns regarding the confidentiaity of those
records. Defense counsel contended the records contained information that was vitdl to an effective cross-
examination of McCdl. Counsd asserted that the records would reved, among other things, that the
witness had serious drug-induced emotiond problems that could affect the jury’s view of his credibility.
McCal, a a hearing to suppress the subpoenaissued by the defense, affirmatively asserted the privilege
againg disclosure of these records as contained in Mississppi Rule of Evidence 503, entitled "Physician and
Psycho-Therapist-Peatient Privilege." On that bas's, the trid court refused defense counsd the right to
ingpect McCal's medica recordsin order to prepare his cross-examination or to have the opportunity to
introduce any such records as exhibits a tridl.

5. On gppedl, Windham asserts that his right of confrontation guaranteed by the Sixth Amendment
overrides the evidentiary privilege contained in Rule 503. Windham cites, in support of his argument, the
caseof Inre J.E. v. State, 726 So. 2d 547 (Miss. 1998). That case grew out of acrimina prosecution of
an adult defendant for dlegedly sexudly battering aminor child. Inre J.E., 726 So. 2d at 548 (T 1). Prior
to the crimina prosecution, there had been a proceeding in youth court in which it was determined that the
minor victim was an abused child within the meaning of Missssppi's Y outh Court Act. I1d. The defendant
filed amotion before the youth court to obtain atranscript of that proceeding for use in preparing his
defense. 1d. at 549 (115). The youth court declined to make the records available to the defendant, relying
on the confidentidity provisons of youth court records contained in Section 43-21-261 of the Mississppi
Code. Id.

6. The Missssippi Supreme Court reversed the youth court's ruling and concluded that, upon a showing of
relevance of the information in the youth court record, the defendant's rights of confrontation and



compulsory process would override the statutory preference for confidentiaity. Inre J.E., 726 So. 2d at
553 (1 23). The supreme court resolved the tension between the two competing interests (statutory
confidentiaity and right of confrontation) by directing the trid court to undertake an en cameraingpection of
the records and to reease only information found to have legitimate reevance to the defendant's
preparation and presentation of his defense to the crimina charges. 1d.

7. We do not think that In re J.E. v. State answers the issue before us. The statutory provisions relating
to the confidentidity of youth court records are not absolute by any means. The statute itself provides that
the confidentidity requirement may be overridden by a determination that disclosure would advance the
child's best interests or the public safety. Miss. Code Ann. 8§ 43-21-261 (Rev. 2000). The authority to
release records is vested in the discretion of the youth court judge. The Mississippi Supreme Court, in
ordering the provisona release of the records for possible evidentiary use on a showing of need by the
defendant, did not decide the case on the basis that the defendant's congtitutiona rights had trumped
provisons of a date statute that required a different result. Rather, the court Smply determined that the
youth court judge had abused his discretion in flatly denying the defendant's request for access on the
ground that "where the issues are weighty, as here, the best interest of the child, aswell the proper and just
functioning of our youth court system, demands that [the defendant] have limited access to the materias he
seeks" Inre J.E., 726 So. 2d at 553 (1 22).

118. In the case before us, we are not dealing with a Satute that provides a presumptive, but not absolute,
scheme of confidentidity. Rather, the evidentiary privilege created by Rule 503, once properly asserted,
appears to be absolute. There are no engrafted exceptions to the privilege permitting release of information
to promote the "best interests’ of any party or to advance matters of "public safety” such as those that
appear in the youth court statutory provisions.

9. The Mississppi Supreme Court has previoudy announced quite clearly that the physician-patient
privilege applies with equd forcein crimina proceedings asit doesin civil cases. Cotton v. State, 675 So.
2d 308, 312 (Miss. 1996).

1110. The physician-patient privilege as recognized in Missssppi did not exist at the common law. See
Whalen v. Roe, 429 U.S. 589, 601-602 (1977); see also United States v. Harper, 450 F.2d 1032,
1035 (5th Cir. 1971). Nevertheess, once a privilege such asthis has been properly recognized in the
affected jurisdiction and has become an integral part of the rules governing the conduct of judicia
proceedings, there does not appear to be any legitimate basis to argue that the privilege can be overridden
by condtitutional concerns relaing to confrontation, compulsory process, or genera consderations of due
process. Rather, the privilege becomes indistinguishable in itsimpact from such long-recognized privileges
arisng in the common law as the attorney-client privilege, the priest-penitent privilege, or the spousa
privilege. Certainly no reasonable contention can be made that these venerable privileges can be struck
down in a particular case upon nothing more than a showing thet vital information may otherwise be
unavailable to the defense.

111. The United States Supreme Court recognized the supremacy of these evidentiary privileges over
competing condiitutiona dlamsin United States v. Nixon, 418 U.S. 683, 708 (1974). The Supreme Court
moved further in the area of privilegesin 1996 when it decided the case of Jaffee v. Redmond, which
recognized for the firgt time a common law psychothergpist-patient privilege in federd proceedings. Jaffee
v. Redmond, 518 U.S. 1, 10 (1996). The Supreme Court, in the Jaffee decison, Ieft little doubt thet this



privilege enjoyed the same Stature as spousd or attorney-client privileges in the context of federd litigation.
Id. a 10. We can see no basis to give the privilege less force in this sate than asmilar privilege would be
afforded in the federa courts.

112. There smply is no recognized principle of law by which such recognized privileges as the atorney-
client privilege, the priest-penitent privilege, or the privilege agangt sdf-incrimination can be ignored and
evidence compelled despite the assertion of those privileges no matter the urgency of acrimina defendant's
need for the protected information. We find no basis to distinguish the doctor-patient privilege and give it
less certain effect than is afforded these other privileges. Thetria court did not err when it refused
Windham access to McCal's hospita records over McCadl's assertion of the privilege protecting him from
disclosure of such records without his permission.

[1.
Suppression of Defendant’s Statement

113. Windham, after he was arrested, made a statement to investigating officers that was, at least indirectly,
incriminatory. Specificdly, an investigating officer testified that, while in custody, Windham, who was a
former deputy sheriff, was asked why he had become involved in drug activity and that he said he did so
because aformer sheriff "had spread some bad things about him" that hindered his ability to find
employment.

1114. Prior to the officer testifying to these facts, Windham sought to have those statements suppressed,
claming tha his satements were not voluntarily given but were, rather, dicited under combined threats and
promises of lenience. Specificaly, Windham claimed that he was told that he could face a sentence of up to
two hundred yearsif convicted of dl charges then under consideration, but that if he would cooperate with
law enforcement officers, they would intercede in his favor with the didtrict attorney's office. Certainly,
Windham's contentions, if true, have lega merit. The Missssppi Supreme Court has specificaly said that
offers to spesk favorably to the digtrict attorney coupled with additiona persuasive techniques or threats of
harsh sentences render a statement involuntary. Layne v. State, 542 So. 2d 237, 241 (Miss. 1989);
Bartee v. State, 180 Miss. 141, 141, 177 So. 355, 356 (1937).

115. However, there are two factud flaws in Windham's argument, either of which is enough to render this
issue without merit. Firg of dl, there is no testimony, ether from the officers themsdaves or from Windham,
that he was ether cgoled or coerced into admitting his involvement in drug trafficking. Rather, the only
testimony about alleged efforts to persuade Windham to cooperate related to attempts to persuade him to
assig law enforcement officersin providing information and assstance useful in catching other individuds
involved in the drug trade. A promise of leniency in exchange for future cooperation is not the same thing as
apromise of leniency in exchange for aconfesson of prior crimind activity. Thus, whether the officers were
overly zedousin their efforts to enlist Windham as arductant soldier in the war on drugs, that contention
has no relevance on the question of whether he was led by improper methods to implicate himsdf in past
crimes.

1116. Secondly, Windham, in presenting evidence at the suppression hearing, did not claim as fact that he
meade the dleged incriminating statement because either (a) he had been intimidated into doing so by the
officers threats of substantia punishment or (b) he hoped for favorable trestment in exchange for
incriminating himsalf. Rather, Windham smply denied having made such a satement at dl. The subjective



date of mind of the defendant is the sole relevant point of inquiry in determining whether an incriminating
gatement was fredy and voluntarily given. It issmply illogicd for a defendant to contend that he did not
make the statement at al and then attempt to argue that, if he did make such a statement, he only did so
under duress or in anticipation of favorable trestment. While there may be ingancesin litigation where
mutually contradictory assertions may be advanced dternatively, we do not conclude thisto be one.

V.
Sufficiency of the Evidence

1117. Windham urges this Court to conclude thet the evidence was insufficient to show his wilful
participation, directly or indirectly, in the actua drug transaction between McCal and Windham's
coindictee, Eddie Amos. This contention is advanced at the trid through a motion for adirected verdict, by
which the defendant claims that, as to one or more of the essentiad eements of the crime, the State's proof is
50 lacking that no reasonable juror, viewing the evidence fairly, could vote to convict. Nicholson ex. rel.
Gollot v. Sate, 672 So. 2d 744, 752 (Miss. 1996). On an appedl from arefusd of the tria court to
intercede on the defendant's behdf, the appellate court must review al the evidence in the light most
favorable to the State and determine whether, in the view of this Court, there was such afata flaw in some
aspect of the State's proof. Hill v. State, 774 So. 2d 441, 446 (1 17) (Miss. 2000).

1118. Windham's argument concerning the sufficiency of the evidence of his guilt is based essentialy on the
proposition that "Amos testimony that Windham directed his cocaine sde to Clevdland McCdl is so
effectively impeached asto render it completely unreliable.” Without the connection supplied by Amoss
testimony, Windham contends, there is no other credible evidence implicating him in the transaction.
Windham, in his brief, does not expand on this argument beyond his essentially conclusory assertion quoted
above. Hefailsto point to the portions of the record that demonstrate the complete impeachment of Amoss
credibility. Our own review of the record reveals that defense counsel did succeed in having Amos admit
that he had, on severd occasions prior to trial, made statements to the effect that Windham was not
involved in the sde. A prior satement such asthis, inconsstent with the witnesss testimony being offered a
trid, is certainly a proper and often effective means of impeaching the witness, thereby cdling into doubt the
probative vaue of the witnesss evidence. Ellis v. Sate, 790 So. 2d 813, 814-815 (1 4) (Miss. 2001); see
also Moffett v. Sate, 456 So. 2d 714 (Miss. 1984). However, such impeachment does not automatically
destroy the witnessss credibility. It isthe duty of the jury to consider dl the evidence, including matters
presented that tend to impeach awitnesss credibility, and then to decide what weight and worth to give to
any particular witnesss testimony. Quay v. Crawford, 788 So. 2d 76, 83 (1 30) (Miss. Ct. App. 2001). It
isnot at adl uncommon for the jury to be called upon to resolve sharp and irreconcilable differencesin the
evidence presented for its consideration. Once that difficult duty is completed and a verdict returned, both
thetrid court and an gppdlate court are obligated to give substantid deference to the jury's decision. Estes
v. State, 782 So. 2d 1244, 1255 (1 28) (Miss. Ct. App. 2001). In this case, the jury chose to believe
Amoss testimony implicating Windham in the crime. We do not find the circumstances of Amaoss previous
statements to the contrary to be so convincing asto render hisin-court testimony incredible to the degree
that no rationa juror could possibly accept it as true. Windham's argument that the evidence of his guilt was
insufficient, requiring as it does the totd regjection of Amoss testimony as its cornerstone, is without merit.

V.

Weight of the Evidence



119. Even in those cases where there is sufficient credible evidence presented by the State to prove the
essentia eements of the crime, it remains within the power of thetria court to award the defendant a new
trid when the court concludes, based on its evauation of al of the evidence, that the jury's verdict was o
againg the weight of the evidence that to permit it to stland would work a substantial miscarriage of justice.
Smmonsv. Sate, 722 So. 2d 666, 674 (1 55) (Miss. 1998). Thetrid court, in ruling on anew triad
motion on this ground, must consider the evidence in the light most favorable to upholding the verdict.
Austin v. State, 784 So. 2d 186, 196 (1 39) (Miss. 2001). Thetria court is vested with substantia
discretion in ruling on such amoetion and, if the motion is denied, an appellate court may disturb that ruling
only if it issatidfied thet the trid court was manifestly in error. Long v. Harris, 744 So. 2d 839, 842 (1 12)
(Miss. Ct. App. 1999). The appellate court must make that determination after undertaking its own
comprehensive review of the evidence, viewing it in the light most favorable to the prosecution. Bridges v.
State, 790 So. 2d 230, 234 (19) (Miss. Ct. App. 2001). Based on our review of the evidence, we do not
find the evidence tending to exonerate Windham to be so compelling or the evidence implicating him in the
crime to be so thoroughly impeached or contradicted asto leave us convinced that a miscarriage of justice
would occur if Windham were not given anew trid. For that reason, we find Windham's clam that the
verdict was againg the weight of the evidence to be without merit.

120. THE JUDGMENT OF THE CIRCUIT COURT OF NEWTON COUNTY OF
CONVICTION OF SALE OF COCAINE AND SENTENCE OF THIRTY YEARSIN THE
CUSTODY OF THE MISSISS PPl DEPARTMENT OF CORRECTIONSWITH TWENTY -
FIVE YEARSTO BE SERVED AND FIVE YEARSTO BE SERVED ON POST-RELEASE
SUPERVISION AND FINE OF $10,000 ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO APPELLANT.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



