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EN BANC.
EASLEY, JUSTICE, FOR THE COURT:

1. On September 30, 1997, Charles Jackson (" Jackson™), sued Alpha Gulf Coast, Inc. d/b/a Bayou
Caddy's Jubilee Casino ("Alpha") in the Circuit Court of Washington County, aleging that he was fasaly
charged, arrested and prosecuted for the crime of disorderly conduct and sought damages. Following
discovery and pretria motions, ajury trid was conducted in the Circuit Court of Washington County,
Greenville, Mississippi on September 15 and 16, 1999. At the close of Jackson's case, Alpha moved for a
directed verdict. The motion was denied by the trid court. The case was submitted to the jury, and a
verdict was returned for Jackson in the amount of $1,000,000.00 in compensatory damages. After thetria
on compensatory damages, the trid judge ruled that the issue of punitive damages should not go to the jury
for consideration.

2. On September 30, 1999, Alphafiled a Mation for Judgment Notwithstanding the Verdict or
Alternatively aNew Trial. On November 21, 1999, thetrid court granted the motion for anew trid unless
Jackson accepted a remittitur of $500,000.00. On December 6, 1999, Jackson accepted the remittitur of
$500,000.00. From the judgment entered on the jury verdict and subsequent remittitur, Alpha appeds and
Jackson cross-appedls.



STATEMENT OF ISSUES

1. Did the Court err in failing to grant Alpha’'sMotion for Directed Verdict and/or Motion
for Judgment notwithstanding the verdict?

2. Wasthejury'sverdict on the issue of damages against the overwhelming weight of the
evidence?

3. Did the Court err in failing to grant Alpha’'sMation for New Trial on Damages without a
remittitur?

4. Did the Court err in failing to grant alarger remittitur?
5. Wasthe Plaintiff's closing argument inflammatory?

6. Did thetrial court err in allowing Jackson to testify that he would haveto report his
arrest to the United States Army in future security clear ance applications?

7. Did thetrial court err in allowing Jackson to introduce evidence of hisevaluationsasan
Army officer into evidence?

8. Did thetrial court err in refusing to grant Alpha'sMation for Leaveto Question the
Jurors?

Cross-appeal statement of issues

1. Thetrial court erred in failing to grant Plaintiff's Jury Instruction Number P-10,
Subsection (7) requesting damages for mental anguish and emotional trauma caused by the
arrest and prosecution of the Plaintiff.

2. Thetrial court erred in failing to allow Plaintiff to present evidence concerning the
wrongful conduct of the Defendant in relationship to punitive damages and in failing to grant
Plaintiff's Jury Ingtructions P- 11, P-12, and P-13.

3. TheTrial Court erred in failing to allow the Plaintiff to introduce evidence of existence of
avideo tape of the blackjack table (surveillance daily log sheets) and in failing to grant
Plaintiff's Jury Instruction P-5.

4. The Court erred in reducing the verdict of the Jury by Order of Remittitur in the sum of
$500,000.00.

FACTS

113. Paul Andrzgeweski (Andrzeleweski), an employee for Jubilee Casino and adverse witness, was called
as Jackson's firgt witness. On the night of November 29, 1996, Andrzejeweski was working as a deder for
the casino. Jackson was Sitting at the blackjack table that Andrzejeweski was working on his 7:00 p.m. to
3:00 am. shift. Andrzgeweski testified that there are cameras that are pointed at the tables, but he never
saw atape that depicted the event in question. Not being employed by the surveillance section,
Andrzgeweski gated that he thought the camera recorded the games to see if there were any problems



such as thefts by an employee or patron and to record incidents such as unruly patrons. He stated that
Jackson gppeared to know how to play blackjack. Also, he did not remember Jackson drinking anything
that night, although the casino was busy. Jackson was the last player at the blackjack table.

14. Andrzgeweski testified that Jackson indicated by a hand signd that he did not want another "hit"
(another card), so he dedt himsalf acard. At this point, Jackson complained that he had wanted another
"hit" (another card), and Andrzejeweski cdled John Foley (Foley) to the table. Foley told Jackson that they
could not back up the cards, but he could have the next card. Jackson took the next card, won the game
and then went into a"rage’ and began cursing. Foley was caled to the table again and he asked Jackson to
leave the casino. The whole incident was about 10-12 minutes and then Jackson Ieft the blackjack table.
Andrze eweski testified that he could not remember whether Jackson |eft the table of his own accord or if
he was escorted away from the table by security. On direct examination, Andrzejeweski testified Jackson
was cregting a disturbance and getting loud. As Jackson |eft the table achair fell, however, he did not know
if it was an accident or if it was donein anger.

5. Next a videotape of the main cage areawas shown to the jury.

6. Willard Mcllwain testified that he was present at the Jubilee Casino on November 30, 1996, and in the
videotape that the jury viewed. He was at the cashier's cage and about one to two feet away from Jackson
in the videotgpe. Nothing out of the ordinary occurred, no loud talking or commotion. The firgt time that
Mcllwain noticed anything was when the security guards surrounded Jackson. While Mcllwain did not
watch every second of theincident, he did not hear Jackson speaking loudly or say any curse words. He
did not see the initid contact with the security guards, but he did see Jackson bent over the counter, the
men were pushing Jackson, and his hands were behind his back. On cross-examination, Mcllwain sated
that he did not hear any of the substance of the conversation between Jackson and the casino employees,
athough he did not hear any screaming or profanity. Also, he was at varying distances of less than one foot
to about four to five feet from Jackson over the course of the video footage.

117. The deposition of Bruce Sweeden (Officer Sweeden), a Greenville policeman, was read into the
record. Officer Sweeden responded to a call from the Greenville Police Department and went to Jubilee
Casino because they had someone in custody for creating a disturbance. When Officer Sweeden arrived
downgtairs at the casino, there were about four or five casno employees and Jackson was in handcuffs.

118. Gaines Dyer, attorney for Jackson at the Municipa Court for the disorderly conduct trid, tetified that
the case was dismissed with prejudice without any testimony from either party. He never received any calls
from Alphato reset the trid. The city court judge and clerk never requested that he return to court to try the
case.

9. Mike Boyd (Judge Boyd), Assstant City Court Judge of Greenville, testified that he suspended the case
until the casino employee returned to court with the videotape. The casino employee did not return to court
on February 10, 1999, and therefore, the judge dismissed the case for lack of prosecution. Judge Boyd
testified that to his knowledge no casino personne contacted him to reschedule the case, to protest the
dismissd, or to show him the videotape.

1110. Jackson testified that on the date of trid he was a Captain in the United States Army. He considers
himsdf in line for promotions and plans to make the military his career. All military officers are required to
have security clearance. Jackson has had a security clearance since 1986. Jackson identified four



documents: hisinitia security clearance application; an updated security clearance blank form (Form DD
398-2); the Uniform Code of Military Justice, Article 133 pertaining to Conduct unbecoming as an Officer
and a Gentleman; and some of his evauation reports.

T111. Jackson testified that he went to the casino and played at the same blackjack table dl night. Also, he
stated that the black jack dealer was not Andrzejeweski, but a black female dealer. Jackson testified that he
indicated in the downgtairs security areathat the dedler was femae. Jackson, then, stated that the dedler
made amistake in dealing the cards and had skipped one of the ladies at the table. His hand was bad and
he wanted to withdraw, however, the pit boss came to the table and said that the hand would have to be
played. A woman Sitting beside Jackson stated that earlier in the evening, a patron was alowed to withdraw
their money. Jackson lost this hand and placed a bet for another game when the pit boss came back to
Jackson about three times. Jackson stated that he told the pit boss that the casino had made their decision,
he was not complaining. As he began to play the next game, the pit boss apparently told Jackson that they
would throw him out of the casino. Jackson stated that they would not throw him out because if he took a
chip off the table, he would take his money and leave. The pit boss told Jackson to not touch the chip,
Jackson did not touch it. He won the game and picked up his money and pushed back his chair. The chair
fell, and Jackson picked up the chair. As Jackson was leaving the blackjack table, he spoke to a security
guard and told the guard that he wanted to make a complaint. Jackson went to the cashier's line to get his
money and make a complaint. Jackson stated he never used profanity, drank any acohol or addressed
anyone "out of line" rather he said Sr and malam to the people at the casino.

112. Prior to standing in line at the cashier, no one told Jackson to leave and no security guards came to the
blackjack table. He left the blackjack table on his own accord because he felt insulted and did not want to
day at the casino. As Jackson was standing in line, a security guard walked over to him and told him to
cashin his chips and leave. The second time that the guard told him to cash his chips and leave, Jackson
told the guard that his intent was to cash in the chips and to make a complaint. The guard continued, and
Jackson turned around because he felt people were looking and he did not want any unnecessary attention.
The guard moved to the right side of Jackson and tugged on Jackson's arm while he was standing in line.
Jackson told the guard to let go of hisarm and the guard continued. Jackson did not pull hisarm away from
the guard.

113. Asthe peoplein line finished at the cashier's desk, Jackson moved up to the window, and the guard
told him to cash in his chips and leave. When Jackson was at the cashier's counter, he asked to make a
complaint, and an employee had another employee come to the window. Jackson asked the employee to
ask the guard to let go of hisarm. The employee asked the guard to let go of hisarm, but the guard did not
respond. Jackson testified that he put his chips on the counter and put his hands at his side. At this point, the
guards grabbed him, pushed him over the counter, put his arms behind his back and handcuffed him. The
guards twisted his arms which made his shoulders sore. As the guards took Jackson downdtairs to the
Security room, he told the guard that he did not need this and it would cause him problems. He continued to
discuss the situation with the guard to see if he could reverse their decision. Jackson was arrested and taken
to the Greenville Police Department where he continued to plead his case.

114. At the station, the police charged Jackson with disorderly conduct under Miss. Code Ann. § 97-35-
3(2). Jackson posted a $125.00 bond, and then went to his mother's house in Sunflower County. He
testified that he told his mother about the arrest. At the time of the arrest, Jackson was on military leave
from Fort Hood, Texas, and he had to get his |eave extended in order to go to court. Jackson, aso, had to



contact his sster and brother-in-law in Fort Hood, when he was unable to contact his supervisor and
request extended leave time. Jackson testified that he was very embarrassed about having to report the
arrest to his sster and her husband.

1115. Jackson hired Dyer to represent him in court, and he went back to Fort Hood. During the time
between November 30, 1996, and histria date of February 10, 1997, Jackson was worried that the
military might find out about the arrest. If the military found out about the arrest, then Jackson could be
charged with conduct unbecoming of an officer, whether he was ultimately convicted of the misdemeanor or
not. In order to prepare for the tria, Jackson returned home, asked five people to testify on his behalf at
trid, and told them the details of his arrest. Jackson testified that he was embarrassed at having to tdll the
five people, four of which were former subordinates of his at the Army Reserve Center in Greenville.

116. On the day of thetrid, February 10, 1997, Jackson and his five withesses waited in the court room for
a casino representative to return with the videotape of the incident. The casino representative never
returned, and the judge dismissed the case. Within the next two years, Jackson has to submit arenewd for
his security gpplication. Part of the gpplication includes listing all arrests regardless of the outcome of the
case. Jackson tedtified that even though the tria was over and his record had been expunged, he was
embarrassed by the incident. In particular, Jackson was embarrassed about being escorted out of the casino
in handeuffs, having to tell his mother and family, and having to tell the soldiers he commanded and to ask
for their help at trid. He also stated that he felt his reputation had been damaged as an officer in the United
Saes Army, asamdein hisfamily, asamaein the United States and as a black mae in his community.

117. On cross-examination, Jackson stated that he never used profanity at the casino. In addition, Jackson
sated that he was upset because the pit boss continued to approach him and tell him that he (pit boss)
would throw Jackson out of the casino, after the pit boss made a decision on the withdrawa of his
blackjack hand. Basicdlly, Jackson fdlt that the pit boss was telling him that he did not think much of
Jackson as a customer. Since Jackson was betting between $25-$100 a hand, he found the pit bosss
actions to be offengive and insulting. Jackson denied wanting and any specid treatment because hewasin
the military or because he was spending $25-$100 a hand. He did not give the casino his name to be rated
and he wanted to be left alone. Jackson did fedl harassed because the pit boss kept coming back to his
table and speaking to him after the pit boss made the decision about the game to which Jackson never
responded.

1118. Jackson testified that four different pit bosses spoke to him. The firgt pit boss asked him if he wanted
to be rated; the second pit boss came when Jackson wanted to withdraw from the game; Jackson did not
remember what the third boss said to him, but Jackson told him that the casno made their decison and to
leave him aone and there was nothing more to say; and the fourth pit boss said that these are the rules if
you don't like them then well throw you out, to which Jackson responded that he could take his money and
leave. Jackson did not know why the pit bosses kept speaking to him. When he decided to leave he
knocked his chair over, picked it up, and headed toward the cashier's window. At this point Jackson spoke
to a security guard and asked the guard where he could make aforma complaint and cash his chips.

1119. Following Jackson's case-in-chief, the trid court had a hearing on Alphas Moation for Directed
Verdict. After hearing arguments from both sides, the trid judge denied the Motion for Directed Verdict.

1120. Alphacaled Anthony Akins (Akins), the security supervisor &t the casino, to the stand. Akins
observed Eric Sutton (Sutton) and Jackson as they stood in line at the cage. Akins stated that Sutton asked



Jackson to cash in his chips and leave. He heard Jackson ask Sutton to whom he could make a complaint.
Sutton told Jackson that the person to make a complaint was the generd manager and he would be
working on Monday morning and that the supervisor of the cage could not help Jackson. At this point,
Akins stated Jackson began to get loud, things were getting out of hand, and there was finger pointing and
touching. Akins then told another security guard, Dewayne Kingdom (Kingdom), to put restraints on
Jackson and that he would be charged with disorderly conduct. He stated that other patrons were stopping,
looking, and pointing. The casino will restrain anyone who they are going to charge, and Jackson was
treated no differently than any other patron.

121. On cross-examination, Akins stated that Jackson did not touch Sutton, but Sutton put his hands on
Jackson'sarm.

122. Sutton, a security guard at the casino, was called as awitness. Foley, the casno manager, told Sutton
that he had a problem with Jackson at the blackjack table, Jackson used profanity toward the dedler and
himself. Foley told Sutton to ask Jackson to leave the casino. Jackson was dready walking toward the cage
when Foley told Sutton to tell Jackson to leave the casino. Sutton testified that he asked Jackson to leave at
least five times, but Jackson did not cash in his chips and placed his hands over the chips. Sutton stated that
at one point he put hisarm on Jackson to try to pull him away and get Jackson to leave the casino. Jackson
wanted to make a complaint that night and Sutton told him who he should spegk to concerning the matter.
Sutton continued to spesk to Jackson and asked him to leave. Then, Kingdom and Akins approached them
and restrained Jackson.

1123. Jackson was taken downstairs to the security office, and the casino contacted the Greenville Police
Department. Sutton then went to the police department and explained the Situation to the clerk. The clerk
typed an affidavit which Sutton sgned. Sutton did not know what statute to use for the Stuation.

724. On the day of the municipa court proceeding, Sutton was subpoenaed to be at court. At court the
judge asked for the videotape. Sutton |eft court to get the tape. The casino could not get the tape at that
time and Sutton returned to court, but the case had been dismissed. Dewayne Kingdom had been at court
and told Sutton that the trid was dismissed.

125. On cross-examination Sutton stated that there are video cameras to record table games. He admitted
that histestimony in his depostion that he approached Jackson on the floor, not as Jackson was walking to
the cage, was correct. Sutton testified that Jackson never cursed, and he did not think Jackson had been
drinking. Sutton read from his deposition which stated that he did not know whether Jackson was doing
anything unlawful while standing in line & the cage. Sutton Stated that he did not fed that Jackson should
have been handcuffed because he did not want him to be arrested. The clerk typed exactly what Sutton told
her, and he read and signed the affidavit. On the day of trid, Kingdom was in court on another case.

LEGAL ANALYSIS

1. Did the Court err in failing to grant Alpha’'sMotion for Directed Verdict and/or Motion
for Judgment notwithstanding the verdict?

1126. Alpha contends that based on undisputed evidence, the two liability issues of false imprisonment and
malicious prosecution fail and it is entitled to ajudgment as a matter of law. This Court finds the contention
to be without merit.



127. The sandard of review for adenid of adirected verdict and a motion for a judgment notwithstanding
the verdict isthe same.

Under this standard, this Court will consider the evidence in the light most favorable to the gppellee,
giving that party the benefit of dl favorable inference that may be reasonably drawn from the
evidence. If the facts so considered point so overwhelmingly in favor of the appellant that reasonable
men could not have arrived at a contrary verdict, we are required to reverse and render. On the other
hand if thereis substantia evidence in support of the verdict, that is, evidence of such quaity and
weight that reasonable and fair minded jurorsin the exercise of impartia judgment might have reached
different conclusions, affirmance is required. The above standards of review, however, are predicated
on the fact that the trid judge applied the correct law. 1d. (citing Sperry-New Holland v. Prestage,
671 So0.2d 248, 252 (Miss. 1993)); American Fire Protection, Inc. v. Lewis, 653 So.2d 1387,
1390-91 (Miss. 1995); Misso v. Oliver, 666 So.2d 1366, 1375-76 (Miss. 1996).

Steelev. Inn of Vicksburg, Inc., 697 So.2d 373, 376 (Miss. 1997). When there is conflicting testimony,
the jury determines the weight and worth of the witnesses testimony and credibility at tria. Wallace v.
Thornton, 672 So.2d 724, 727 (Miss. 1996). A reversa of ajury verdict is not warranted unlessit is
againg the overwheming weight of the evidence and credible testimony. 1d.

A. Falseimprisonment

1128. The tort of false imprisonment has two elements which are (1) the detention of the plaintiff; and (2) the
unlawfulness of such detention. Wallace v. Thornton, 672 So. 2d at 727; Thornhill v. Wilson, 504
S0.2d 1205, 1208 (Miss. 1987). The second dement concerning the unlawfulness of the detention, is
determined by evauating whether, "looking at the totality of the circumstances, the actions of the Defendant
were objectively reasonable in their nature, purpose, extent and duration.” Wallace, 672 So.2d at 727.

1129. In the case sub judice, the trid court denied Alphas motion for summary judgment in the pre-tria
hearings; denied the motion for directed verdict; and denied the motion for INOV for both the fase
imprisonment and malicious prosecution dlegations. The trid judge determined that there were sufficient
issues of fact in dioute and that the questions of fact should be resolved by ajury.

1130. In regard to the false imprisonment claim, Jackson was clearly detained by the casino employees.
While standing at the casino's main cage, Alpha's security personne forcibly pushed Jackson over the
counter, placed his arms behind his back, and handcuffed him. Casino personne then led Jackson to the
security office located on the lower floor of the building and detained him until the Greenville Police
Department arrived at the office. Asto the second dement, the record indicates that testimony from
Jackson and his witnesses versus Alpha employees differ as to the events that prompted the detention of
Jackson at the casino in the night in question. In addition, the videotape of the main cage area had visud but
no audio capabilities. Both litigants have differing views as to whet the actions of the witnesses on the
videotape sgnify. Therefore, the question was properly posed to the jury.

131. In thisingtance, the jury considered the evidence and credible testimony and found for Jackson. The
jury had the opportunity to weigh the conflicting testimony and found that there was substantia evidencein
support of the verdict and that the evidence was of such quality and weight that reasonable and fair-minded
jurorsin the exercise of impartia judgment reached the conclusion that Alphawas ligble for false
Imprisonment.



B. Malicious prosecution
1132. This Court held that the six elements of maicious prosecution are as follows:
(D) [t]he indtitution or continuation of origind judicid proceedings, ether crimind or civil;
(2) by, or a the instance of the defendants;
(3) the termination of such proceeding in plaintiff's favor;
(4) mdicein indituting the proceedings,
(5) want of probable cause for the proceedings; and
(6) the suffering of damages as aresult of the action or prosecution complained of.

Woolfolk v. Tucker, 485 So.2d 1039, 1043 (Miss. 1986). C & C Trucking Co. v. Smith, 612 So. 2d
1092, 1099-1100 (Miss. 1992); Accord, Royal Oil Co. v. Wells, 500 So. 2d 439, 442 (Miss. 1987);.

1133. The factsfor the first three dements of maicious prosecution are rdatively straight forward. Jackson
was charged with disorderly conduct by Alpha, viaan employee, Sutton. On February 10, 1999, Judge
Boyd, dismissed the charge against Jackson for lack of prosecution. Both Judge Boyd and Dyer, attorney
for Jackson at the disorderly conduct trid, testified that to their knowledge neither of them were contacted
by the casino to reschedule a court date.

134. Alphafocusesits argument on the remaining €ements of malicious prosecution. As to the eement of
malice in indituting the proceedings, this Court has defined madice in maicious prosecution casesto bea
term that isused in an artificid and legal sense sgnifying that the prosecution was commenced primarily for
a purpose other than that of bringing the accused to jugtice. C & C Trucking Co. v. Smith, 612 So. 2d at
1100; Royal QOil Co. v. Wells, 500 So. 2d at 444; Woolfolk, 485 So.2d at 1043. Most often, maliceis
proved by circumstantia evidence. Royal Oil Co. 500 So.2d at 444.

1135. The record contains points to ample testimony that would have enabled the jury to find mdicein the
actions by the casino. Blackjack dealer Andrzgewski testified that Jackson complained of amistake in the
dedling of the blackjack cards, which prompted Andrzgewski to summon the pit boss, Foley, to the table
to address the issue. Once the issue was resolved, Andrzejewski testified that Jackson won the game and
then went into a"'rage”’ and began cursing. Foley was cdled to the table, and he asked Jackson to leave the
casino. Jackson, on the other hand, testified that a pit boss came to the table gpproximately four times.
Jackson told the pit boss that the casno had made its decison, and he was not complaining. A pit boss
returned to Jackson's table and told him that they would throw him out of the casino. Jackson responded
that he would take his money and leave and after winning the game he left the table. Prior to anding in line
for the main cage, Jackson testified that he left on his own accord, no one told him to leave and he never
used any profanity. There was conflicting testimony from both litigants witnesses as to whether Jackson
was making a disurbance in the casno.

1136. Sutton testified that Foley, the casno manager, told him that there had been a problem with Jackson at
the blackjack table; Jackson used profanity and Foley asked Sutton to ask Jackson to leave the casino. On
cross-examination, Sutton testified that Jackson never used profanity in his presence. Jackson's counsel



focused on conflicting testimony as stated by Sutton on the day of trial versus his 1998 deposition. Sutton
read a portion of his depostion of 1998 into the record. During the deposition, he stated that he did not
know whether Jackson was doing anything unlawful while standing in line a the cage. Sutton testified thet he
did not fed Jackson should have been handcuffed becauise he did not want Jackson to be arrested and he
wanted to talk Jackson out of the casino without having an arrest. However, Sutton went to the police
gation and read and signed an affidavit againgt Jackson.

1137. Asto the dement of probable causein acrimina case, the person initiating the prosecution must have
both (1) an honest belief on the guilt of the person accused, and (2) reasonable grounds for such belief.”
Woolfolk, 485 So.2d at 1043 (citing Harvill v. Tabor, 240 Miss. 750, 128 So.2d 863, 865 (1961)); C
& C Trucking Co. v. Smith, 612 So. 2d at 1100. As stated above, Sutton's deposition answer indicated
that he did not know whether Jackson was doing anything unlawful while standing in line at the cage. Sutton
further testified in his deposition that he felt the handcuffs were unjudtified. On the day of trid, Sutton Sated
that he still agreed with that deposition, because he did not want to see Jackson arrested. If Sutton did not
believe that Jackson had done anything unlawful while in line, then he could not have had reasonable
grounds for such abelief of guilt on the part of Jackson. In the very leadt, Sutton's own conflicting testimony
coupled with the testimony of al other witnesses at trid, would have been a question for the jury to resolve.
Asto the last dement, damages, there was testimony that Jackson suffered damages, including but not
limited to, embarrassment and harm to his reputation.

1138. The jury considered the evidence and credible testimony and found for Jackson. The jury had the
opportunity to weigh the evidence and conflicting testimony and found that there was subgtantid evidence in
support of the verdict and that the evidence was of such qudity and weight that reasonable and fair-minded
jurorsin the exercise of impartid judgment reached the conclusion that Alphawas lidble for mdicious
prosecution. Thisissue iswithout merit.

2. Wasthejury'sverdict on the issue of damages against the overwhelming weight of the
evidence?

1139. Alpha contends that the actua damages of $1,000,000.00 was againgt the overwhelming weight of the
evidence and requests anew trid. In the statement of the issues Alphallists issues 2-4 separately; however,
in the body of the brief, the issues are combined. For clarity, the issues will be addressed separately by this
Court. This Court finds this contention to be without merit in light of the remittitur.

1140. The standard of review for an assertion that the jury's verdict is againgt the overwheming weight of
evidence and meritsanew trid iscited in Grant v. Green, 641 So.2d 1203, 1207-08 (Miss. 1994) (citing
Anchor Coatings, Inc, v. Marine Indus. Residential Insulation, Inc., 490 So.2d 1210, 1215 (Miss.
1989)).

The grant or denid of amoation for new trid is and dways has been amaiter largely within the sound
discretion of thetrid judge. The credible evidence must be viewed in the light most favorable to the
non-moving party. The credible evidence supporting the claims or defenses of the non-moving party
should generdly be taken as true. When the evidenceis so viewed, the motion should be granted only
when upon areview of the entire record the trid judge is left with afirm and definite conviction that
the verdict, if dlowed to stand, would work a miscarriage of justice. Our authority to reverseis limited
to those cases wherein the trid judge has abused his discretion.



141. The specific jury indruction pertaining to damages cited by AlphaisasfollowsJURY
INSTRUCTION P-10

That (3¢) Court ingtructs the Jury that in the event that you should return averdict for the Plaintiff, just
and fair compensation for hisinjury is adecision to be made by the jury. Y our discretion asto the
measure of damages iswide, but not unlimited, and you may not act arbitrarily. Exercise your
discretion in your award of damages reasonably, intdligently and in harmony with the evidence of the
case and the court'singtructions. The damages for persona injury can not be assessed by any fixed
rule, but you are the sole judges as to the measure of damagesin this case. Y ou may consder the
following factorsin determining what amount of dameages, if any, to award as may be shown by a
preponderance of evidence:

1. Embarrassment and humiliation if any of the Plaintiff as aresult of afase arest and/or mdicious
prosecution before the public, hisfamily and friends;

2. Assault if any upon his person by Defendant's employees,
3. The cost of paying abail bond in the amount of $125.00;

4. Attorneys feesin the amount of $750.00 incurred in defending the action before the Municipa
Court of the City of Greenville;

5. Embarrassment, humiliation and injury, if any, to his reputation which the record of arrest will cause
the Paintiff to suffer with associates;,

142. The credible evidence is viewed in the light most favorable to Jackson, the non-moving party, and the
damages have to be proven by a preponderance of the evidence. Of the five factors enumerated in the jury
ingruction, the bond and attorney's fees are explicitly assessed. Therefore, the aleged damages in dispute
relate to the (1) embarrassment and humiliation resulting from afase arrest and/or malicious prosecution
before the public, hisfamily and friends; (2) embarrassment, humiliation and injury to his reputation which
the record of arrest will cause Jackson to suffer with associates, and (3) any damages resulting from the
assault by Alphas employees. At trid, Jackson and other witnesses tetified to the three remaining factors.

143. Jackson stated that he had never been arrested prior to these events. He was embarrassed at having
to tel his mother, sster and brother-in-law about the arrest. At the time of the arrest he was on military
leave and could not contact his supervisor to get aleave extension. Jackson contacted his sster and
brother-in-law, who were stationed at the same base in Texas, to ask them to assst him in contacting his
superior.

1144. During the time between November 30, 1996, and histrial date of February 10, 1997, Jackson was
worried that the military might find out about the arrest. If the military found out about the arrest then
Jackson could be charged with conduct unbecoming of an officer, regardiess of whether he was ultimatdly
convicted of the misdemeanor. To prepare for the tria, Jackson returned home and asked five people to
testify on his behdf at trial, and told them the details of his arrest. Jackson testified that he was embarrassed
a having to tell the five people, four of whom were former subordinates of his a the Army Reserve Center
in Greenwville.

1145. Within the next two years, Jackson tetified that he has to submit arenewa for his security gpplication.



Part of the gpplication includes listing al arrests regardless of the outcome of the case. Jackson testified that
even though the trid was over and his record had been expunged, he was embarrassed by the incident. In
particular, Jackson was embarrassed about being escorted out of the casino in handcuffs, having to tell his
mother and family, and having to tell the soldiers he commanded and ask for their help at trid. He dso
dated that he felt his reputation had been damaged as an officer in the United States Army, asamaein his
family, asamde in the United States and as a black male in his community.

146. Asto the assault, Jackson testified that he was approached by casino employees and grabbed, pushed
over the main cage counter, put his arms behind his back and handcuffed him. The guards twisted his arms
in the process of restraining him. Mcllwain largey substantiated Jackson's testimony.

147. Viewing the credible evidence in the light most favorable to Jackson, the non-moving party, and that
damages have to be proven by a preponderance of the evidence, the testimony supports the finding that
there is sufficient evidence to judtify damagesin this case. This issue iswithout meit.

3. Did the Court err in failing to grant Alpha’'sMation for New Trial on Damages without a
remittitur?

1148. Alpha contends that the trid court erred in failing to grant anew trial on damages without a remittitur.
A moation for new trid isachdlenge to the weight of the evidence. This contention pertaining to the weight
of the evidence is addressed in the analys's of the previousissue. This Court finds no merit to the previous
contention that the jury's verdict on the issue of damages was againgt the overwheming weight of the
evidencein light of the remittitur, as such, this Court finds thet thisissueis, dso, without merit for the above
cited reasons.

4. Did the Court err in failing to grant a larger remittitur?

1149. Alpha contends that the trid court erred in failing to grant alarger remittitur. However, Alphas brief
gppears to request relief in the form of anew trid, stating that an "outrageous' verdict cannot be cured by
remittitur. In his cross-apped brief, Jackson contends that the trid court erred by reducing the verdict of the
jury to $500,000.00.

150. The standard of review to determine whether ajury verdict is excessvein aparticular caseisas
follows

The damages, therefore, must be so excessive as to strike mankind, at first blush, as being beyond dl
measure, unreasonable, and outrageous, and such as manifestly show the Jury to have been actuated
by passion, partidity, prejudice, or corruption. In short, the damages must be flagrantly outrageous
and extravagant, where they have no standard by which to ascertain the excess.

Wells Fargo Armored Serv. Corp. v. Turner, 543 So. 2d 154, 158 (Miss. 1989)(citing Detroit
Marine Eng'g v. McReg, 510 So.2d 462 (Miss. 1987)). However, this Court has held that ajury verdict
cannot be disturbed smply because the amount of damages seemsto be either “too high” or "too low.” C &
C Trucking Co. v. Smith, 612 So.2d at 1106.

161. In malicious prosecution cases in particular, a person is entitled to recover damages for harm to his
reputation as aresult of crimind proceedings againgt him and for menta anguish and digtress causaly
resulting from the crimina proceedings. Junior Food Stores, Inc. v. Rice, 671 So.2d 67, 76 (Miss.



1996). However, this Court recognized that there is difficulty in quantifying monetary awardsin cases
involving mdicious prosecution dams. Id. at 77; C & C Trucking, 612 So.2d at 1106.

152. Alphardiesin part on Woolfolk v. Tucker, 485 So0.2d 1039 (Miss. 1986), which is a case that dedls
with amdicious prosecution claim. However, the facts of the case sub judice are far more egregious than
those outlined in Wool folk. In Woolfolk, Tucker contracted to do eectrica work for Woolfolk. Id. A
dispute arose as to payment for additiona work performed by Tucker. 1 d. Subsequently, an argument
ensued and awarrant was issued for Tucker's arrest for disorderly conduct. | d. However, Tucker was
never taken into physica custody, and did not have to make bail. I d. The only witnesses to the incident that
prompted the warrant for disorderly conduct were Tucker and Woolfolk. I d.

153. In Jackson's case we have the unusud benefit of having a videotaped account of the events that
transpired. Therefore, this Court did not have to rely solely on the cold testimony of the witnesses at trid,
rather the videotape provided true ingght into the sequence of events that Jackson endured at the casino.
The videotape speaks volumes in the case before us today. The video illustrated Jackson being surrounded
by security guards, handcuffed and escorted out of the crowded casino to the holding cell. The videotape
a0 shows Jackson's demeanor and his verba interaction with casno employees while in the holding area.
L ater, the videotape shows Jackson, again, being escorted out of the crowded casino to be taken to the
police gation.

154. The record a so reflects testimony as to damages. Jackson stated the he was embarrassed at having to
tell his mother, sister and brother-in-law about the arrest. During the time between November 30, 1996,
and histrid date of February 10, 1997, Jackson was worried that the military might find out about the
arrest and that he would possibly be charged with conduct unbecoming of an officer and a gentleman.
Jackson testified that he was embarrassed at having to tell the five people, four of which were former
subordinates of his a the Army Reserve Center in Greenville. Within the next two years, Jackson hasto
submit arenewd for his security gpplication. Part of the application includes listing dl arrests regardless of
the outcome of the case. Even though the trid was over and his record had been expunged, he was
embarrassed by the incident. In particular, Jackson was embarrassed about being escorted out of the casino
in handcuffs, having to tell his mother and family, and having to tell the soldiers he commanded and ask for
their help a trid. He dso sated that he felt his reputation had been damaged as an officer in the United
States Army, asamadein hisfamily, asamae in the United States and as a black male in his community.
Additiondly, casino employees grabbed Jackson, pushed him over the main cage counter, placed hisarms
behind his back and handcuffed him. The guards twisted his arms in the process of restraining him. There
were no acts by Jackson to judtify this behavior. The videotape clearly provesthis.

165. The lasting effects of an arrest can be devadtating. Regardless of whether an arrest has been expunged,
aperson ill must ded with an arrest. This Court has recognized that job gpplications commonly ask about
arrests and the reason for the arrest. Junior Food Stores, Inc. v. Rice, 671 So.2d at 76. Smilarly, these
same types of questions gppear on government forms or gpplications and frequently have a cavedt that fase
information may be grounds for dismissal. Without diminishing the effect of an arredt, this Court finds that
the evidence supports that the circuit court was within its discretion in granting a remittitur of $500,000.00
and Jackson is adequately compensated for his actual damages. Thetrid court found that there was ajury
guestion asto liability and anew trid was not warranted if the remittitur was accepted by the plaintiff. The
trial court consdered facts pertinent to the eements the jury was instructed to consider for damages.
Jackson had approximately $125.00 in bond fees; $750.00 in attorney's fees for representation for the



disorderly conduct charge; and the jury indructions additionally alowed recovery for embarrassment and
humiliation for fase arrest and/or malicious prosecution; assault; and embarrassment, humiliation and injury
to reputation. Therefore, the remittitur of the $1,000,000.00 jury verdict to $500,000.00 should be
affirmed.

5. Wasthe Plaintiff's closing ar gument inflammatory?

166. Alpha contends that Jackson's counsal made three inflammatory remarks during closing arguments that
were improper, preudicid, and condtitute grounds for anew trid. The three remarks pertain to (1) avideo;
(2) ability to pay ajudgment; and (3) a"send amessage" comment. This Court finds that none of the three
remarks amounted to reversible error.

157. The three statements made by Jackson's counsel during closing arguments are as follows:
A.Video

But [Paul Andrzejewski] said that, yes, the video films were running on the black jack tables, and we
know that that was certainly the case with respect to what you are about to see. Now, of course, if
we had the videotape, we wouldn't have to be worried about what Mr. Andr zel eweski said or
what Mr. Foley said.

(emphasis added).
B. Ability to Pay

We sued this casno for one million dollars, and let me tdl you something. That's alot of money.
That's more money than you and | will ever see. That is pocket change to those guys. Pocket change.
I'm going to tell you what you ought to reward him. I'll breek it down. They want it broken down. The
embarrassment, humiliation of Jackson by the arrest before his family, the public and the friends and
the malicious prosecution, $450,000 and not a penny less. They've got it. They should pay it.
They did it to him.

(emphasis added).
C. Send a Message

158. Jackson's counsdl spoke about the damage Jackson sustained as aresult of the aleged false
imprisonment and maicious prosecution claims and Stated:

So how much isit worth? Y ou're the judges of that. But | think it istime, based on what we've seen
here today and heard here today, to send a messageto thiscasino that wein Greenville,
Mississippi, are not going to let casinos destroy people'slives, run over them, throw them in
jail and prosecute them without cause, and that'swhy this case isworth one million dollars,
and that'swhat |I'm asking for, ladies and gentlemen.

(emphasis added).

159. Attorneys are allowed wide latitude in closing arguments. Holly v. State, 716 So.2d 979, 988 (Miss.
1998); Wilcher v. State, 697 So.2d 1087, 1010 (Miss. 1997). In addition, the "court should aso be very



careful in limiting free play of ideas, imagery, and persondities of counsd in their argument to [g] jury.”
Ahmad v. State, 603 So0.2d 843, 846 (Miss. 1992). Any alleged improper comment must be viewed in
context, taking the circumstances of the case into consderation. 1 d. Thetria judgeisin the best aposition
to determine if an dleged objectionable remark has aprgudicid effect. Roundtree v. State, 568 So.2d
1173, 1177 (Miss. 1990).

1160. In the case sub judice, Alpha objected at trid to the video statement. The trial court sustained the
objection. Asto the ability to pay statement and the send a message statement, Alphadid not
contemporaneoudy object at trid. This Court held that "[i]f no contemporaneous objection is made, the
error, if any, iswaved." Walker v. State, 671 So.2d 581, 597 (Miss. 1995) (dating Foster v. State, 639
S0.2d 1263, 1270 (Miss. 1994)). The contemporaneous objection rule is in place to enable the court to
correct an error with proper instructions to the jury whenever possible. Gray v. State, 487 So.2d 1304,
1312 (Miss. 1986) (citing Baker v. State 327 So.2d 288, 292-93 (Miss. 1976)). However, Alphareying
onJohnson v. Fargo, 604 So.2d 306, 311 (Miss. 1992), maintains that this Court may review the closing
comments and determine whether anew trid is warranted, despite no objection at trid, under the plain
error doctrine. This Court has the right to notice plain error as cited in M.R.E. 103(d). In Johnson this
Court held that under the standard of review, the court retains the inherent authority to notice error to
prevent the manifest miscarriage of judtice, despite trial counsel's failure to preserve the error. 1d. (diting
State Highway Comm'n v. McDonald's Corp., 509 So.2d 856, 863 (Miss. 1987)). In order to reverse
under the plain error doctrine, the reviewing court must find both error and harm. Riggs v. State, 744
S0.2d 365, 372 (Miss. 1999); Dobbinsv. State, 766 So.2d 29, 31 (Miss. Ct. App. 2000).

161. The defense objected to Jackson's video comment at trial. Counsel objected on the basis that the
video was a matter not in evidence. Thetrid judge sustained the objection. If sustaining the objection done
is congdered to be inadequate to remove the aleged prgudicia effect of the objected matter from the
minds of the jury, then the court must be requested to indtruct the jury to disregard the matter. Anderson v.
Jaeger, 317 So.2d 902, 906 (Miss. 1975). Thejury is presumed to understand that the court disapproves
of any testimony when an objection is sustained. Estes v. State, 533 So.2d 437, 439 (Miss. 1988). Alpha
objected to the comment, and the trid court sustained the objection. If Alphadid not consder the sustained
objection to be adequate, then the trid court should have been requested to ingtruct the jury to disregard the
matter, otherwise thereis no error. General Motors Corp. v. Pegues, 738 S0.2d746, 754 (Miss. 1998).
Alphadid not request the trial court to instruct the jury to disregard the statement.

62. Considering the context of the comment, Andrzeewski and Sutton testified that the casino usualy
videotapes dl areas of the casino, including the blackjack table. Jackson showed the videotape of the main
cage area to the jury shortly after this comment. The comment did not ate that the casino was withholding
avideotape of the blackjack table, rather it suggested that a videotape would negate the need to rely on
testimony. Based on the above case law, the trid judge was within her discretion. The sustained objection
and the presumption that the jury understands that the court disapproves of a sustained comment cured any
prgjudicia error.

163. Alpha contends that the ability to pay comment prejudiced its case to the extent of having a"'run away"
jury. In effect, Alpha contends that the "they've got it" and "they should pay it" commentsindicated that
Alpha had the ability to pay alarge judgment. Alphacitesthetria court's previous ruling to exclude
evidence of thefinancia status of Alphaand case law pertaining to facts not in evidence. The case sub
judiceis clearly barred for falure to contemporaneoudy object to the comment at trid. Walker, 671 So.2d



at 597.

64. Procedurd bar aside, the comment additiondly fails under the plain error doctrine and is
diginguishable from Johnson. In Johnson, the plantiff mistakenly testified to a crime that he did not
commit. The plaintiff's counsd was shocked, and the trid court was in turmoail. Y &, the plaintiff kept rapidly
answering questions. Here, there were no smilar shocking statements made in rgpid succession by plaintiff's
counsd in closing argument. The defense had dready interrupted Jackson's counsdl for an earlier closing
comment and the judge made a ruling. An objection could have been made by defense counsa concerning
the comment and the judge could have ruled on the objection.

1165. Taking the comment in context, Jackson's counsel was giving the jury an overview and breakdown of
the damages in the case. Specificdly, the jury should award $450,000.00 for the arrest and malicious
prosecution claim. Jackson did not state the net worth of the casno but merdly that Alpha should pay the
damages. In addition, it is arguable that casinos are generdly viewed by the public to have a secure financia
gatus snce the nature of the business is betting money on games of chance. In this Court's opinion there
was no error or harm and, therefore, no miscarriage of justice to warrant areversa under the plain error
doctrine.

1166. Alpha contends that the "send amessage”’ statement &t trid is inflammatory as evidenced by the
"outlandish” jury verdict and conditutes reversible error. Again, thisissuein the case sub judiceis clearly
barred for failure to contemporaneoudy object to the comment at trid. Walker, 671 So.2d at 597.

167. Procedurd bar aside, the comment fails under the plain error doctrine. Alphardies on Payton v.
State, acrimind case, to support its contentions. In specific, Alpha contends that the same admonishment
that appliesin acrimina case should gpply in acivil case, especidly in the compensatory damage stage of
thetrid. In Payton, the prosecutor made a"send amessage”’ comment in his closng argument. However,
this Court declined to adopt a per se reversible error rule on "send amessage” statements, but added that
depending on the surrounding circumstances, the statement may congtitute reversible error on its own.
Payton v. State, 785 So.2d 267, 271 (Miss. 1999). After areview of Mississippi case law, there appears
to be no civil "send amessage”’ cases on point. In the case sub judice, the send a message statement does
not condtitute reversible error. Unlike the comment in Payton, which asked the jurors to "send a message”
to the "older, more mature criminals," Jackson's counsd requested the jury to send a message directly to
Alpha

6. Did thetrial court err in allowing Jackson to testify that he would haveto report his
arrest to the United States Army in future security clear ance applications?

1168. Alpha contends that the tria court erred in dlowing into evidence testimony from Jackson relaing to
reporting his disorderly conduct arrest to the United States Army in afuture security clearance application;
Exhibit P-6, Jackson's Personnel Security Questionnaire Form DD398-2 from 1986; and Exhibit P-7, a
blank Nationd Agency Questionnaire Form DD398-2. According to Alpha, the admisson of this evidence
indirectly established that the arrest had a negative impact on Jackson's career and did not relate to his
embarrassment. Even if the information did relate to his embarrassment, Alpha contends that the testimony
and documents were prejudicia and had no probative vauein light of Missssppi Rule of Evidence 403.
This Court finds this contention without meit.

9169. This Court has held that the sandard of review for ether the admission or excluson of evidenceis



abuse of discretion. Floyd v. City of Crystal Springs, 749 So.2d 110, 113 (Miss. 1999). The Court will
not reverse the admission or exclusion of evidence unlessthe error adversdy affects a substantia right of a

party. I d.

1170. Missssppi Rule of Evidence 401 defines rlevant evidence as follows:

"Relevant Evidence' means evidence having any tendency to make the existence of any fact thet is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence.

171. Missssppi Rule of Evidence 403 dtates the following:

Although relevant, evidence may be excluded if its probative vaue is subgtantialy outweighed by the
danger of unfair prgudice, confusion of the issues, or mideading the jury, or by consderations of
undue delay, waste of time, or needless presentation of cumulative evidence.

f72. Thetrid court denied Alphas pretrid motion in limine to exclude this evidence. At trid, thetrid court
ruled in a bench hearing that the information was admissible. Jackson's counsel stated that Jackson has to
ligt the arrest in his next security gpplication within the next two years which is not speculaive. Ligting the
arrest isasource of embarrassment and humiliation to Jackson. This testimony is relevant to damagesin the
case. Therefore, the admission into evidence of thisinformation meets the threshold requirement of

relevancy.

1173. Asto the probative value of the rdlevant evidence subgtantidly outweighing the danger of unfar
prejudice, the testimony and documents showed that the Jackson had to fill out the form in the near future
and that regardless of the outcome of the disorderly conduct charge, it must till be reported to the military
for security clearance. The form specificaly requiresthe listing of any arrests. Jackson's counsel stated that
the documents demonstrated embarrassment and humiliation to Jackson. Thetrid judge alowed the
information and stated that if Jackson's counsdl went into any speculation as to damages, then Alpha could
object and the court would rule on the objection at that time. Testimony and documents that show either
embarrassment or humiliation for the dleged clams and recovery of damages are highly relevant and
probative. This Court finds that the trid judge did not abuse its discretion in dlowing the testimony and
documentsinto evidence. The probative vaue of the testimony and documents did not outweigh the danger
of unfair prgjudice.

7. Did thetrial court err in allowing Jackson to introduce evidence of hisevaluationsasan
Army officer into evidence?

174. Alpha contends that the trial court erred in admitting into evidence records pertaining to Jackson's
Officer Evauation Reports. Specificdly, Alpha contends thet (1) the admisson of the reportsisin violation
of Rule 404 of the Missssippi Rules of Evidence; (2) such evidenceis prgudicid and inadmissibleif the
defendant does not know the plaintiff nor is aware of his reputation; and (3) the records do not relate to
Jackson's refusdl to leave the casino.

1175. This Court has held that the standard of review for either the admission or exclusion of evidenceis
abuse of discretion. Floyd v. City of Crystal Springs, 749 So.2d at 113. The court will not reverse the
admission or excluson of evidence unless the error adversdy affects a subgtantid right of a party. 1d.



76. Missssppi Rule of Evidence 404 ates the following:

(8 Character Evidence Generdly. Evidence of a person's character or atrait of his character is not
admissible for the purpose of proving that he acted in conformity therewith on a particular occasion,

except:

(1) Character of Accused. Evidence of apertinent trait of his character offered by an accused, or by
the prosecution to rebut the same;

(2) Character of Victim. Evidence of a pertinent trait of character of the victim of the crime offered by
an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness
of the victim offered by the prosecution to rebut evidence that the victim was the first aggressor;

(3) Character of Witness. Evidence of the character of awitness, as provided in Rules 607, 608, and
609.

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or actsis not admissible to
prove the character of a person in order to show that he acted in conformity therewith. It may,
however, be admissible for other purposes such as proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.

1177. This Court has held that in civil cases, generdly, aparty may not support its position with testimony
concerning good character or reputation. Miller Mut. FireIns. Co. v. King, 232 Miss. 260, 267-68, 98
S0.2d 662, 663-64 (1957). When good character and reputation are in issue; however, such asin afdse
imprisonment case, the evidenceisadmissible. 1d. The Court in Miller further recognized that character
may bein issue in casesinvolving malicious prosecution and in determining the right and extent of
recovery. | d. at 268, 98 So0.2d at 664. Alpha contends that there is an exception to Rule 404 for mdicious
prosecution cases only if the defendant knows the plaintiff and character. If the defendant does not know
the plaintiff nor is aware of his reputation then the evidence isinadmissible and prgudicid. Further, Alpha
contends that the reports and profanity do not related to whether Jackson refused to leave the casino.

1178. Asto the admission of the reports under Rule 404, this Court has held that when good character
evidenceisin issue, such asin cases of false imprisonment and malicious prosecution, evidence is
admissible. Asto the generd rule for malicious prosecution cases cited by Alpha concerning a defendant's
prior knowledge of reputation, this Court finds the outside case law cited in support of this position to be
neither binding on this Court nor persuasive.

179. As to the contention that the reports and use of profanity are not related to whether Jackson refused to
leave the casino, this Court finds that Jackson's character was directly at issuein trid and the documents
were correctly admitted into evidence. Thetrid judge ruled that Jackson's character was cdlled into
question concerning his conduct at the casino and, therefore, the reports were admissible. Jackson was
arrested and charged with disorderly conduct. There was conflicting testimony from both litigants witnesses
concerning the whether Jackson was loud, disruptive, and used profanity to initidly warrant the casino
wanting Jackson removed from the premises. Alpha employees further testified that Jackson, whilein line at
the main cage, was loud and disruptive. Since the conduct of Jackson was at issue in the disorderly conduct
charge and his character was in issue, the trid court did not abuse its discretion in properly ruling that the
reports were admissible at tria for the false imprisonment and maicious prosecution clams.



8. Did thetrial court err in refusing to grant Alpha'sMation for Leaveto Question the
Jurors?

1180. Alpha contends that the trial court erred in denying amotion for leave to question jurors. Upon inquiry
by Alpha, thetrid court generaly adlowed lawyers to contact jurors to inquire about their performance a
tria, but the lawyers could not question the jurors regarding the basis for the verdict. Alpha contacted afew
jurors, and one juror, on his own initiative, indicated that he thought some extraneous matters angered other
jurors and influenced the verdict. Specificaly, the juror stated that some jurors believed that there was a
videotape of the blackjack table not provided by the casino and some believed that Alphawas hiding the
tape. Alpha seeks aremand to ingtruct the trid court to inquire whether juror misconduct occurred in the
event that this case in not reversed and rendered or if anew trid is not granted by this Court.

181. In Gladney v. Clarksdale Beverage Co., 625 So.2d 407 (Miss. 1993), this Court adopted its own
procedure to address juror inquiry under the Mississippi Rules of Evidence 606(b) which states the
falowing:

b) Inquiry Into Vdidity of Verdict or Indictment. Upon an inquiry into the vdidity of averdict or
indictment, ajuror may not testify as to any matter or statement occurring during the course of the
jury's deliberations or to the effect of anything upon his or any other juror's mind or emotions as
influencing him to assent to or dissent from the verdict or indictment or concerning his menta
processes in connection therewith, except that ajuror may testify on the question whether extr aneous
pregudicial information was improperly brought to the jury's attention or whether any outside
influence was improperly brought to bear upon any juror. Nor may his affidavit or evidence of any
gtatement by him concerning a matter about which he would be precluded from testifying be received
for these purposes.

(emphasis added).

182. In Gladney, this Court wanted to preclude a party from "fishing" for away to change an undesirable
conclusonin ajury verdict. Gladney, 625 So.2d at 418. In order to preclude the "fishing” there must be a
ba ance between the right to inquire into ajury verdict and the rights of jurorsto be free of harassment and
secure in their jury verdict. 1d. This Court sets forth the M.R.E. 606(b) andysisthat if an dlegation of juror
misconduct arises; then, there is consideration as to whether an investigation is warranted. 1 d.

1183. To determine if aduty to investigate arises, the proponent of the misconduct must make an adequate
showing to overcome the presumption of jury impartidity. I d. "At the very minimum, it must be shown thet
thereis sufficient evidence to conclude that good cause exists to believe that there was in fact an improper
outsde influence or extraneous prgudicid information.” 1d. a 419. While aminimum standard of good
cause is acceptable, it is preferable to clearly substantiate that a " pecific, non-speculative impropriety”
occurred. I d. If apog-trid hearing iswarranted, the trid court shal determine the sufficiency of the
evidence under the standards. 1d. "In the absence of athreshold showing of externd influences, an inquiry
into the juror verdict is not required.” On the other hand, when athreshold showing is made, a post-tria
hearing should be conducted by the court. I d.

1184. In the case sub judice, the trial court denied Alphas Motion for Leave to Question Jurors. The tria
judge balanced the right to inquiry versus the right of jurors to be free of harassment and secure in their
verdict. She consdered counsds rendition of what type of testimony was given during trid on theissue of a



videotape for the blackjack table and case law provided to the court. From all the information, the trial
court specifically determined that there was insufficient evidence and no showing of good cause to warrant
further review of theissue,

1185. The testimony from both Akins and Sutton indicated thet the survelllance office generdly tapesdl
activity at the casino, including blackjack tables. Neither men knew of a specific tape of the blackjack table.
This Court finds that the trid court correctly determined that there was no threshold showing of externa
influence as to outsde influence or extraneous pregudicia information, and, therefore, no inquiry into the
juror verdict is required.

Cross-appeal statement of issues

1. Thetrial court erred in failing to grant Plaintiff's Jury Instruction Number P-10,
Subsection (7) requesting damages for mental anguish and emotional trauma caused by the
arrest and prosecution of the Plaintiff.

1186. On cross-apped, Jackson contends that the trial court erred in denying a portion of Jury Instruction P-
10 relating to damages for menta anguish and emotiond trauma caused by his arrest and prosecution.
Jackson requests relief, but dso Satesthat if this Court reingtates the origind verdict, then the error by the
trid judge would be harmless.

1187. Jackson is correct in his assertion that jury ingtructions relating to damages for menta anguish and
emotiona trauma caused by the arrest and prosecution are proper. Royal Oil, 500 So.2d at 448. This
Court finds, however, that the jury heard testimony pertaining to emotiona distress and mental anguish
auffered by Jackson. While the ingructions did not specificadly identify "menta aguish” or "emotiond
digress’ the jury did have damage ingtructions pertaining to embarrassment and humiliation. Thus any error
ishamless.

2. Thetrial court erred in failing to allow Plaintiff to present evidence concerning the
wrongful conduct of the Defendant in relationship to punitive damages and in failing to grant
Plaintiff's Jury Ingtructions P-11, P-12, and P-13.

1188. On cross-appedl, Jackson asserts that the tria court erred in failing to alow him to present evidence
concerning wrongful conduct of the defendant, Alpha, and in failing to grant Jury Ingtructions P-11, P-12,
and P-13. Alpha contends that Jackson fails to rely on the applicable statute, Miss. Code Ann. § 11-1-65
(Supp. 2001), and that the Statute supercedes some of the case law cited by Jackson.

1189. The applicable Mississppi statute concerning punitive damagesis § 11-1-65. This statute states in part
the fallowing:

() In any action in which punitive damages are sought:

(&) Punitive damages may not be awarded if the clamant does not prove by clear and convincing
evidence that the defendant against whom punitive damages are sought acted with actual malice,
gross negligence which evidences a willful, wanton or reckless disregard for the safety of
others, or committed actual fraud.

(b) In any action in which the claimant seeks an award of punitive damages, the trier of fact shal first



determine whether compensatory damages are to be awarded and in what amount, before addressing
any issues related to punitive damages.

(o) If, but only if, an award of compensatory damages has been made againgt a party, the court shall
promptly commence an evidentiary hearing before the same trier of fact to determine whether punitive
damages may be considered.

(d) The court shall determine whether the issue of punitive damages may be submitted to the
trier of fact; and, if so, thetrier of fact shall determine whether to award punitive damages
and in what amount...

Miss. Code Ann. 8 11-1-65 (Supp. 2001) (emphasis added). The statute and case law specificaly give the
court the authority to initialy determine whether the particular facts of a case merit the submisson of the
issue of punitive damegesto thejury. Id. Miss Code Ann. § 11-1-65 (1)(d) (Supp. 2001). In Ross-King-
Walker, Inc. v. Henson, this Court held the following:

In determining the propriety of submitting the issue of punitive damagesto the jury, thetrid court
decides whether, under the totality of the circumstances and viewing the defendant's conduct in the
aggregate, areasonable, hypothetica trier of fact could find either maice or gross neglect/reckless
disregard.

Ross-King-Walker, Inc. v. Henson, 672 So.2d 1188, 1191 (Miss. 1996). See also Summersv. St.
Andrew's Episcopal Sch. Inc., 759 So.2d 1203, 1215 (Miss. 2000); Wallace v. Thornton, 672 So.2d
724, 728 (Miss. 1996); Thomasv. Harrah's Vicksburg Corp., 734 So.2d 312, 322 (Miss. Ct. App.
1999). Cleaxrly, the trid court is the gatekeeper for the issue of whether punitive damages, in casesinvolving
both intentional and non-intentional torts, should be submitted and considered by ajury.2) 190. Punitive
damages are assessed in extreme cases and are intended to be an example and warning to others. Wallace
672 So.2d at 728. "However, thereis no right to an award of punitive damages and such damages are to
be awarded only in extreme cases.” South Central Bell v. Epps, 509 So.2d 886, 892 (Miss. 1987).
This Court held thet a plaintiff can recover punitive damages only if there is a demongtrated willful or
malicious wrong or if there is gross, reckless disregard for the rights of others. Boling v. A-1 Detective &
Patrol Serv., Inc., 659 So.2d 586, 588 (Miss. 1995).

191. Fase imprisonment is considered an intentiond tort. Miss. Code Ann. § 15-1-35 (1995); City of
Mound Bayou v. Johnson, 562 So.2d 1212, 1218 (Miss. 1990). In addition, the Court in Mound
Bayou recognized that malicious prosecution has been placed in the category of intentiond torts on severa
occasions. Miss. Code Ann. § 15-1-35. This Court held that malicious prosecution is subject to the same
statute of limitations as the enumerated torts in Miss. Code Ann. § 15-1-35. 562 So.2d at 1219.

192. Thetrid court ruling in the case sub judice did not alow the punitive damages to be submitted to the
jury. Thetrid judge recognized, among other things, that Jackson stated that he did not use profanity or
raise his voice and Sutton did not believe Jackson should be arrested. Notwithstanding the testimony, the
triad court judge indicated that the evidence presented did not meet the clear and convincing evidence
standard required by the punitive damages satute. This Court finds that the trid court, as the gatekeeper of
whether the issue of punitive damagesis to be submitted to the jury, correctly determined that the facts of
the case do not support a hypothetica juror finding malice or reckless disregard for Jackson's rights.
Accordingly, thetria court correctly determined that the jury ingtructions for punitive damages should not



have been granted to Jackson.

3. TheTrial Court erred in failing to allow the Plaintiff to introduce evidence of existence of
a videotape of the blackjack table (surveillance daily log sheets) and in failing to grant
Plaintiff's Jury Instruction P-5.

1193. Jackson contends that the trid court erred in denying adaily surveillance log sheet showing the
existence of a videotape of the blackjack table into evidence. In addition, Jackson contends that Jury
Ingruction P-5 pertaining to the issue of spoliation should have been granted by the trid court. This Court
finds both contentions to be without merit.

194. As stated above, the standard of review for either the admission or exclusion of evidence is abuse of
discretion. Floyd v. City of Crystal Springs, 749 So.2d at 113. The court will not reverse the admisson
or excluson of evidence unlessthe error adversdly affects a substantia right of a party. 1d.

195. Thetrid court, in the case sub judice, denied Jackson's amendment to the pretrid order on the day of
trid to include the surveillance log which indicated video activity at the blackjack table. In specific, the trid
court ruled that Alpha did not know prior to the day of trid that Jackson wanted to introduce the
aurvelllance log into evidence and that Alphawould not have any way of chalenging the document. Alpha
stated that the document was not part of the pretria order and, therefore, Alphadid not have awitness to
explain the document; the document is speculative; and, the document cannot be authenticated. Jackson, on
the other hand, contends that the log was produced in conjunction with the event in question and is part of
the exhibit; the defendant produced the log and, therefore, there is no surprise; and the log isadmissble
under M.R.E. 802(6) as a business record. The document would be relevant to show that the casino does
tape the game tables.

1196. "For a case to be reversed on the admission or excluson of evidence, it must result in prgjudice and
harm or adversdly affect asubstantid right of aparty.” Terrain Enter., Inc. v. Mockbee, 654 So.2d
1122, 1131 (Miss.1995). In the case sub judice, this Court finds that the verdict was in favor of Jackson,
as such, any aleged error would be harmless and does not merit further review.

4. The Court erred in reducing the verdict of the Jury by Order of Remittitur in the sum of
$500,000.00.

197. This contention is addressed in Alphas issue number five above. This Court finds that the jury verdict
in light of the remittitur was not o excessive as to strike mankind, at first blush, as being beyond all
measure, unreasonable, and outrageous, and nor show that the jury verdict was actuated by passion,
partiaity, prejudice, or corruption. Therefore, the remittitur of $500,000.00 by the trid court is affirmed.

CONCLUSION
1198. For these reasons, the judgment of the Washington County Circuit Court is affirmed.
199. AFFIRMED ON DIRECT APPEAL AND CROSS-APPEAL.

McRAE, P.J., DIAZ, CARLSON AND GRAVES, JJ. CONCUR. SMITH, P.J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY PITTMAN, C.J., WALLER AND
COBB, JJ.



SMITH, PRESIDING JUSTICE, DISSENTING:

1100. In my view, the mgority errsin affirming the award of damagesin this case. The $500,000 damages
viathe remittitur awarded to Jackson are excessive and againgt the overwheming weight of the evidence.
Thetrid judge clearly acknowledged the excessiveness of the $1,000,000 verdict of the jury in reducing the
verdict by remittitur. Jackson only produced evidence of $875.00 actua damages, thus the verdict was
more than 1142 times actuad damagesincurred by Jackson. Even considering the remittitur, the damages
remain extremely disproportionate so as to shock the conscience of the Court. Additionaly, the damages
are unreasonable and outrageous manifestly indicating that the jury verdict was actuated by passion,
partidity, and prgudice.

1101. The mgority aso ersin its trestment on the merits of the improper closing arguments made by
Jackson's attorney. The mgority has smply upheld an excessive verdict awarded to Jackson, who argued
improperly to the jury and trid court the deep pockets of acasino who had the "ability to pay" and let's
"send amessage” to al these Greenville casinos.

1102. I am compelled to dissent.
l.

1103. In determining whether ajury verdict is excessve, it isthe condstent practice of this Court to
compare the amount of the verdict with the amount of damages. See, e.g., Wells Fargo Armored Serv.
Corp. v. Turner, 543 So. 2d 154, 159 (Miss. 1989); Woolfolk v. Tucker 485 So. 2d 1039, 1044
(Miss. 1986); Biloxi Elec. Co. v. Thorn, 264 So. 2d 404, 406 (Miss. 1972). In the case at hand, the
jury awarded Jackson $1,000,000 in compensatory damages. Jackson accepted the trid court's remittitur
of the verdict to $500,000. In light of the evidence of damages presented at trid, even thetrid court's
remittitur to $500,000 is excessive.

1104. At trid, Jackson presented the following evidence of damages:
A. Cogt of bail bond -- $125.
B. Attorney's fees in defending the charge of disorderly conduct -- $750.

C. Jackson testified that during the pendency of the prosecution, he was worried he would be
charged with conduct unbecoming an officer.

D. Jackson testified he was embarrassed by the arrest at the casino. He was embarrassed to tell his
family and friends about the arrest. He was embarrassed to tell his colleagues about the arrest.

E. Jackson testified he was embarrassed at the possibility of having to report the arrest on future
security clearance gpplications. The security clearance gpplications were admitted ONLY for the
purpose of showing embarrassment, not for the purpose of showing damage to Jackson's career. In
fact, the trid court refused to dlow Jackson to introduce any evidence for the purpose of showing the
arredt’'s effect on his career because Jackson's deposition testimony indicated that such evidence
would be speculdtive at best. There was, therefore, no evidence dlowed at trid that might show any
negative effect on Jackson's career, either prior to the action a hand or in the future. The damages
ingtruction presented by Jackson and submitted to the jury did not list damage to Jackson's career as



afactor to be consdered in determining damages. Therefore, it is of great concern that the mgjority
includes a possible effect of the arrest on Jackson's career inits discusson of damages. Specificaly,
the mgority states: "'If the military found out about the arrest, then Jackson could be charged with
conduct unbecoming of an officer, whether he was ultimatdly convicted of the misdemeanor or not.”
(Mgority Op. 1/ 15). "Jackson was worried that the military might find out about the arrest. If the
military found out about the arrest then Jackson could be charged with conduct unbecoming of an
officer, regardless of whether he was ultimately convicted of the misdemeanor.” (Mgority Op. { 54).
The mgority aso rdlies on this Court's opinion in Junior Food Stores, Inc. v. Rice, 671 So. 2d 67,
77 (Miss. 1996), in which we noted that job applications commonly ask about arrests. This, again, is
an observation regarding the possible effects of the arrest on Jackson's career. Jackson himself
admitted that this type of evidence wastotaly speculative. There is absolutely no basisin this case for
this discussion by the mgority. There was certainly no evidence offered at trid to demondrate
damage to Jackson's career, and there should therefore be no legd discussion of such damagein this
Court's opinion.

F. Jackson tedtified that he felt his reputation had been damaged. However, there was no other
evidence introduced to show damage to Jackson's reputation. In fact, Jackson's evaluation forms after
the arrest reved no dameage to his reputation as he has continued to receive high evaluations. Thereis
smply no proof in thisrecord of any such damage to Jackson's reputation.

G. Jackson experienced temporary soreness in his shoulders from the arrest and handcuffs. There
were no physical injuries, save the trangent soreness. More importantly, Jackson never sought
medicd atention or incurred medica expenses.

1205. It istrue this Court has recognized that there is difficulty quantifying monetary awards in cases of this
nature. (Mgjority at 151, citing Junior Food Stores, Inc. v. Rice, 671 So. 2d at 76; C& C Trucking
Co. v. Smith, 612 So. 2d 1092, 1106 (Miss. 1992)). Nevertheless, this does not warrant this Court's
sanctioning of excessive verdicts unsupported by the evidence. Here, there isalack of any evidence to
support such clams.

1106. We were faced with a similar issuein Woolfolk v. Tucker, 485 So. 2d 1039 (Miss. 1986). In that
case, the plaintiff brought a maicious prosecution action after he was acquitted of disorderly conduct. This
Court held that a damage award of $85,000 was excessive. The Court observed that the plaintiff required
no medica attention; doubt or suspicions of the plaintiff's witnesses were only momentary; the plaintiff's
personal income increased rather than decreased; and the plaintiff was never arrested or jailed. The Court
dated there was no evidence to show the plaintiff had suffered any substantial physica, menta or economic
damages as aresult of the prosecution.

1107. The mgority attempts to distinguish Woolfolk, claming that the videotape of Jackson's ultimately
being taken into custody shows Jackson's demeanor and his verbal interaction with casino employees while
in the holding area. While thisistrue, there is Sgnificant dispoute about his verba and physica actions and
demeanor prior to Jackson's being taken into custody and prior to being placed in the holding area. The
mgority boldly clams that, "There were no acts by Jackson to judtify this behavior. The videotape clearly
proves this" Contrary to thisclam, thisis smply not true and is extensively disputed by both the first
portion of the video and testimony by numerous casino employees. Paul Andrezeeweski, the blackjack
dedler, tedtified that Jackson became very upset, "went into arage,” was calling the casino chests, cursing,



cdled the casino employees "mother f------" and was "getting very loud and cresting an embarrassing
disturbance." Andrezgeweski caled John Foley, the casino shift manager, and advised him, "John, we got a
problem here." Foley told Jackson if he did not calm down he was going to be ordered to leave the casino.
Leaving the casino table in a huff, Jackson knocked over a chair. Foley directed Security Officer Eric
Sutton to ask Jackson to leave the casino. Sutton attempted to escort Jackson from the casino, but Jackson
jerked his arm away from Sutton as shown on the videotape. Sutton testified that when he asked Jackson
to leave he refused. Sutton asked Jackson a second time to leave. Again, he refused. Sutton testified that he
asked Jackson atota of five timesto leave the casino, but Jackson refused. Sutton asked Jackson to cash
in his chips which werein his hand. Although Jackson placed them on the cage counter, he kept his hand on
top of the chips and refused to give them to the clerk. Sutton continued to ask Jackson to leave, but he
refused. Thisis congstent with Jackson's own testimony when he admitted that, "Mr. Sutton was saying, Sr,
would you please - -you need to cash your chipsin and leave." Jackson was asked, "And he did that for the
whole time that we watched it here on the video; isthat correct?" Jackson replied, "That is correct, malam.”
The videotape at this point reflects that Jackson neither left, nor made any effort to cashin hischipsas
directed. Subsequently, by radio transmission the security supervisor, Anthony Akins, and another officer,
Dewayne Kingdom, were sent to the scene. Akins testified that he observed and listened to Jackson and
Sutton from a distance of 12 feet for gpproximatdy 2 or 3 minutes while Sutton was telling Jackson to
leave, but that Jackson refused and was getting very loud and "out of hand." Akins said that Jackson began
to point hisfinger back and forth and was touching Sutton. Akins then directed Kingdom "to go restrain
Jackson at that point because patrons were passing, stoppin, looking, pointing and it was just out of
control." Thus, the mgority claims that there were "No acts by Jackson justifying the casno's actions,” are
simply not so, according to this record.

11208. In the case a hand, aside from the undisputed $875 in actud damages, the only evidence presented
was Jackson's own testimony that he was embarrassed by the arrest and felt that his reputation had been
damaged. The security gpplications went solely to the question of embarrassment. Jackson suffered no
lasting physical injuries and never sought medica attention for the temporary soreness in his shoulders. No
evidence was allowed as to the effect of the arrest on Jackson's career, because even Jackson admitted
that such was mere speculation. In my view, the compensatory damages awarded smply are not
subgtantiated by the evidence. The jury award of $1,000,000 and the remitted judgment of $500,000 for
compensatory damages are excessve as a matter of law.

1109. The mgority aso errsin addressing two of the improper closing arguments made by Jackson's
attorney, specificaly the "send a message" statement and the "ability to pay" remarks. The Court does not
rest solely on the procedura bars. Instead, the mgority, by its extraneous comments in addressing the
merits of these arguments, mideads the bench and bar.

110. In the criminal context, this Court has clearly expressed its displeasure regarding "send a message’
language and has repeatedly condemned the "send amessage” argument in crimind cases. Payton v. State,
785 So. 2d 267, 270 (Miss.1999) (citations omitted). We issued a direct warning to the bench and bar
regarding such language in Payton. I d. at 271. This Court has declined to adopt a per se error rule, but has
held that in certain contexts, the argument may condtitute reversble error in and of itsdf. 1d. Infact, the
Court has sated that in the absence of atimely objection to such an argument, this Court still may review it
on gpped if the argument is so inflammatory that the trid court should have objected on its own motion. I d.



In my view, the statementsin the case & hand, dso rise to the same inflammatory level. Even the language in
the mgority opinion borders on sanctioning such language in cases in which counse asksthejury to send a
message directly to a Sngle defendant. The Court should condemn such tactics as they should not be
improperly argued before ajury sworn to fairness and impartidity in arriving at ajust verdict which would
adequately compensate a plaintiff for injuriesincurred. Thisis especialy so where punitive damages
instructions were not proper or alowed.

1111. Also cause for concern is the mgority's discusson of the "ability to pay” argument. The mgority's
implies that this Court will condone an "ability to pay" argument so long as the net worth of the defendant is
not specificaly stated. Furthermore, the sentence it is arguable that casnos are generally viewed by the
public to have a secure financia status' has no basisin the law or facts of this case.

11112. This Court has recognized that evidence of financial worth is not admissble where the jury is not
warranted in awarding punitive damages. C& C Trucking Co. v. Smith, 612 So. 2d at 1102. See also
Mutual Lifelns. Co. v. Estate of Wesson by Hall, 517 So. 2d 521, 529 (Miss. 1987) Thus, thetria
court correctly disallowed evidence of the casno's financia worth in this case. Counsd may not argue facts
outs de the evidence unless the fact is a matter of common knowledge. Brown-Miller Co. v. Howell, 224
Miss. 136, 79 So. 2d 818, 822 (1955). The mgority's assertion that "casinos are generally viewed by the
public to have a secure financia status since the nature of the businessis betting money on games of
chance' isnat, in my view, what this Court would term a"meatter of common knowledge.” Thisissmply a
comment outside the record with absolutely no evidence to support same. Furthermore, this Court has held
that the argument that a defendant has the ability to pay ajudgment isimproper even where the defendant's
net worth was not specificaly stated. See Savery v. Gray, 51 So. 2d 922, 924 (Miss. 1951). Here,
Jackson referred to the casino's deep pockets by saying "They've got it. They should pay it." He dso
referred to avideo not in evidence and the "send the message argument.” There is smply no place in our
jurisprudence for such arguments about deep pockets or "ability to pay" especiadly when coupled with a
reference to avideo not in evidence and "send the message”’ by a plaintiff attempting to acquire alarge,
excessve verdict. Fairness is non-existent under these circumstances.

1113. The judgment in this case should be reversed and the case remanded to the tria court for anew trid
on the issue of damages.

PITTMAN, CJ.,, WALLER AND COBB, JJ., JOIN THIS OPINION.
1. Miss Code Ann. 8 11-1-65 does limit the scope of punitive damage under the following instances:

1(g) The sHler of aproduct other than the manufacturer shal not be liable for punitive damages unless
the seller exercised subgtantia control over that aspect of the design, testing, manufacture, packaging
or labeling of the product that caused the harm for which recovery of damagesis sought; the seller
dtered or modified the product, and the dteration or modification was a substantid factor in causing
the harm for which recovery of damagesis sought; the seller had actual knowledge of the defective
condition of the product at the time he supplied same; or the sdler made an express factua
representation about the aspect of the product which caused the harm for which recovery of damages
is sought.



(2) The provisons of Section 11-1-65 shdl not apply to:
(a Contracts;
(b) Libel and dander; or

(c) Causes of action for persons and property arising out of asbestos.



