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1. Jerry Lewis Evans was tried and convicted of four counts of possession of afirearm by a prior
convicted felon in the Circuit Court of Scott County, Honorable Marcus D. Gordon presiding. Evanswas
adjudicated a habitua offender and sentenced to four concurrent life sentences in the custody of the
Mississppi Department of Corrections without the possibility of parole. A motion for ajudgment
notwithstanding the verdict (INOV) and new trid wasfiled by Evans and summarily denied. From the
denid of that motion, Evans appeds raisng the following issues:



1. WHETHER THE TRIAL COURT ERRED IN DENYING DEFENDANT'SMOTION
FOR A MISTRIAL;

2. WHETHER THE TRIAL COURT ERRED IN ADMITTING DEFENDANT'S PRIOR
CONVICTIONS,

3. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE STATE TO AMEND
THE INDICTMENT; AND

4. WHETHER THE TRIAL COURT ERRED IN DENYING DEFENDANT'SMOTIONS
FOR DIRECTED VERDICT AND INSTRUCTION D-4.

STATEMENT OF THE FACTS

2. On duly 15, 1999, a search warrant was issued to the Scott County Sheriff's Office enabling them to
search amobile home in the Kalem Trailer Park in Kdem, Mississippi for guns alegedly possessed by
Jarry Lewis Evans, aprior convicted felon. The officers searched the mobile home and recovered five guns.
The mobile home wastitled to Martha Ann Ingram. Evans was Ingram's boyfriend, and according to
controverted testimony, lived with Ingram in the mobile home.

113. Before the trid commenced, the indictment charging Evans with five counts of possession of awegpon
by aprior convicted felon was amended by amotion of the prosecution. Each count of the indictment was
dtered so that the indictment correctly stated that Evans was convicted of attempted rape in Newton
County instead of Scott County and that he was sentenced to ten yearsin prison as opposed to life. At tria
the prosecution offered proof that Evans kept clothes in the closet where the guns were found, that he often
fired the guns, and that he stayed at the mobile home over- night on numerous occasions. Evans submitted
witnesses, including Ingram, who dated that he did not live with Ingram at the mobile home. Ingram did
admit on cross-examination that Evans lived with her and that he had equal access to and dominion over the
guns stored in the clost.

4. During the course of thetrid, the fourth count against Evans was dismissed as the prosecution was
unable to produce one of the firearms seized in the search of the mobile home. Based on this evidence,
Evans was found guilty on the four remaining counts of possesson of firearms by a prior convicted felon
submitted to the jury and was sentenced as a habitua felon to serve four life sentences to run concurrently in
the custody of the Missssippi Department of Corrections.

STANDARD OF REVIEW AND LEGAL ANALYSIS

1. WHETHER THE TRIAL COURT ERRED IN DENYING DEFENDANT'SMOTION
FOR A MISTRIAL.

5. Evansfirg contends that the trid court erred in denying his motion for amidrid. Evans atorney, while
Ccross-examining a prosecution witness, asked whether the witness was present at the mobile home when
the police searched the trailer. The witness responded that he was not there and was alowed to explain that
he was not present because of what Evans had "doneto hisgirls" At thetime of tria and this apped there
were no charges pending againg Evans relating to that matter. Evans attorney immediately objected to the
witness response. The trid court sustained the objection and contemporaneoudy ingtructed the jury to
disregard the witness statement.



T6. It iswell settled that "evidence of past crimes not resulting in conviction is generdly inadmissble.”
Sandersv. Sate, 586 So. 2d 792, 797 (Miss. 1991). In Situations where evidence of past crimes has
been introduced, a declaration of amidtrid is proper unless "the inflammatory materid had no harmful effect
onthejury." 1d.; quoting Shoemaker v. State, 502 So. 2d 1193, 1195 (Miss. 1987). It isequaly well
sHtled that "where atrid judge sustains an objection to testimony interposed by the defensein a crimina
case and indructs the jury to disregard it, the remedid acts of the court are usudly deemed sufficient to
remove any pregudicid effect from the mind of the jurors.” Strahan v. State, 729 So. 2d 800, 808 (1117)
(Miss. 1998). The testimony was improper. Thetrid court properly sustained Evans objection and
indructed the jury to disregard the statements of the witness in response to that question. Thejury is
presumed to follow the ingtructions of the trid judge. Id. There is no evidence that the jury did not follow the
trid court'singructions. The corrective measure utilized by the trid court was sufficient to cure the
prejudicia impact of the witness statement.

2. WHETHER THE TRIAL COURT ERRED IN ADMITTING DEFENDANT'S PRIOR
CONVICTIONS.

117. Evans next chalenges the trid court's decison to admit into evidence the type of prior felonies Evans
committed and the length of the sentences. The State dleged in itsindictment and established &t trid thet
Evans was convicted of two felonies, grand larceny and attempted rape. Evans was charged and ultimately
convicted pursuant to Miss. Code Ann. 8 97-37-5 (Rev. 2000). The statute does not limit the State to
proving asingle prior felony conviction or the methods by which it may prove the prior conviction(s). Id.
The language of section 97-37-5 does, however, require as an eement of the crime that the person charged
be a convicted felon.

118. The next question to be decided is whether the introduction of Evans prior felony convictions should be
alowed during the guilt or sentencing phase of thetrid. In Strickland v. State, 784 So. 2d 957 (Miss.
2001), aplurdity of the Missssppi Supreme Court found that in the case of afeony driving under the
influence (DUI) offense, the trid should be bifurcated so that evidence of prior DUI convictions, an eement
of the felony DUI offense, can only be submitted during the separate sentencing phase in an attempt to
lessen the prgiudicia impact on the defendant of having prior convictions submitted to ajury. Strickland,
784 So. 2d a 961 (116). An important distinction exists between the crimes of felony DUI and possession
of afirearm by a convicted felon. The crime of fdony DUI has as its mogt basic dement, the underlying
offense of driving under the influence, acrimein and of itsdlf for which a defendant may be convicted.
Possession of afirearm by aprior convicted felon has as its core possession of afirearm whichisnot a
crimina act in and of itsdlf. The fact that a defendant is a prior convicted felon is a necessary ement of
finding a defendant guilty of possession of afirearm by a prior convicted felon and therefore must be
presented to the jury during the guilt phase of atria. For this reason We find that evidence of prior
convicted felonies must be presented to the jury in order for them to find a defendant guilty and, as such,
would not extend the doctrine espoused in Strickland to this crime.

9. The State had to prove that Evans had been convicted of afelony. The prosecution is authorized when it
isan dement of the crime charged to introduce evidence of prior convictions. Henton v. State, 752 So. 2d
406, 408 (17) (Miss. 2000). As the statute does not limit the number of prior convictions the prosecution
may prove and the methods it may utilize to prove them, thisissue is without merit.

3. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE STATE TO AMEND



THE INDICTMENT.

120. Evans next contends that the trid court erred when it alowed the State to amend the indictment. As
Stated above, each count of the indictment was amended to change the county in which Evans was
convicted of attempted rape from Scott County to Newton County and to change the sentence received for
that conviction from life in prison to ten years. Amendments to indictments are permissible so long asthey
are changes as to form and not substance. Evans v. State, 499 So. 2d 781, 785 (Miss. 1986). The test to
determine whether any amendments to an indictment are changes to the form rather than substanceis
whether the amendment "does not materialy dter a defense to the indictment asit origindly stood so asto
prejudice the defendant's case.” Griffin v. State, 584 So. 2d 1274, 1276 (Miss. 1991). Here, the
amendments to the indictment smply changing the county in which Evans was convicted and the length of
the sentence imposed on him did not prgudice his case. Evans was certainly on notice of where the
conviction occurred and the length of the sentence imposed. Additiondly, as the prosecution was required
to only prove one prior felony conviction and submitted proof of two prior convictions, we find that any
defense to the charges of the indictment abridged by the modification of the indictment would be frivolous at
best. Concluding as such, this Court finds that thisissue is without merit.

4. WHETHER THE TRIAL COURT ERRED IN DENYING DEFENDANT'SMOTIONS
FOR DIRECTED VERDICT AND INSTRUCTION D-4.

111. Evans find contention of error isthat the tria court erred in denying both his motion for directed
verdict and ingtruction D-4. Evans contends that there was not sufficient evidence to convict him of the
crimes charged. Evans indruction, D-4, is a peremptory ingtruction concerning the sufficiency of the
evidence which gates that "[t]he Court ingtructs the jury that under the evidence presented in this case, you
must return averdict of 'Not Guilty' asto dl counts of theindictment." This Court will reverse only when the
evidence is such that "reasonable and fair-minded jurors could only find the accused not guilty.” McClain v.
State, 625 So. 2d 774, 778 (Miss. 1993). The State had to prove in this case that (1) Evans had
possession of the firearms; and (2) that Evans was a prior-convicted felon. Evans contends that the State
has failed to prove that he had possession of the wegponsin question.

1112. Possession can be established by either actual possession or congtructive possession. Gavin v. State,
785 So. 2d 1088 (116) (Miss. Ct. App. 2001). There was no evidence presented at trial that Evans had
actua, physica possession of the firearms on the day of the search and seizure. This necessarily becomes a
case of congtructive possession. For congtructive possession to lie, the State must present evidence that
Evans had knowledge of the firearms and intentionaly and conscioudy possessed them. Id. "Condructive
possesson may be shown by establishing that the [item] involved was subject to his dominion or control.”
Id. (quoting Curry v. State, 249 So. 2d 414, 416 (Miss. 1971)). There was evidence presented at tria
that Evans lived in the mobile home where the wegpons were stored for severd years, that he stored his
clothes in the same closet where the weapons were kept, and that he had fired and otherwise handled the
weagpons on numerous occasons. These facts support an inference that Evans had knowledge of the
firearms and that Evans had handled the gunsin the past.

113. The owner of the premises where the weapons were found is rebuttably presumed to be in possession
of the weapons. 1d. at (117). Martha Ann Ingram owned the mobile home where the guns were found.
Because Evans was not the owner of the mobile home, the State must present *some competent evidence
connecting him with the contraband.” 1d. Evans resded at the mobile home with Ingram. Both had equa



access to the contents of the mobile home including the firearms. The evidence presented indicated that
Evans handled the guns on aregular bass. This evidence was disputed by testimony of other withesses
dating that Evans did not live at the mobile home. Which witnesses the jury decides to believe or disbelieve
isleft to the jury asthetrier of fact. Groseclose v. State, 440 So. 2d 297, 300 (Miss. 1983). Inthis
instance, the jury chose to believe the State's witnesses. This Court finds that there was sufficient evidence
for the jury to find that Evans had congtructive possession of the firearms. This point of error is without
merit.

CONCLUSION

1114. The contentions raised by Evansin this gpped are without merit. Thetrid court by sustaining Evans
objection and ingtructing the jury to disregard the non-responsive statements of the witness cured the harm
done by the witness statements. Evans prior convictions were eements of the offenses charged againgt him.
The statute does not limit the number or the method in which the State may prove the prior convictions. The
amendments to the indictment were permissible as they went to the form of the indictment, not the
substance of the charges and Evans was not prejudiced by their amendment. Findly, there was sufficient
evidence to find that Evans had possession of the firearms seized by the police.

115. THE JUDGMENT OF THE CIRCUIT COURT OF SCOTT COUNTY OF CONVICTION
OF FOUR COUNTS OF POSSESSION OF A FIREARM BY A CONVICTED FELON AND
SENTENCE OF FOUR CONCURRENT LIFE SENTENCESASA HABITUAL OFFENDER IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO SCOTT COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, CHANDLER AND BRANTLEY, JJ., CONCUR.



