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EN BANC
MYERS, J.,, FOR THE COURT:

1. Lederrick Chaney was convicted in the Circuit Court of Lauderdale County on the charge of burglary
of abusiness. Judge Robert W. Bailey sentenced Chaney to four years imprisonment and restitution of $4,
124. Fedling aggrieved of this verdict and sentence, Chaney appedls to this Court asserting that there was
insufficient evidence to support the jury's verdict. Finding no merit to his assartions, we affirm.

FACTS

2. Lederrick Chaney, Lake Cross and William Glass were indicted on charges of burglary of Loeb's
Men's Store in Meridian. Chaney and Cross gave statements to the police confessing their involvement. The
incident occurred when Chaney and Cross were picked up by Glass. Glass said he knew a"lick that was
aready open.” The record shows that Glass was referring to Loeb's Men's Store. The three men went to
Loeb's and stole merchandise. Glass and Cross went inside while Chaney was the lookout.



3. Mr. Loeb tegtified that he locked the door to the store when he left and that no windows were broken.
Both Chaney's and Cross's statements agreed that a window had aready been broken and they merely
walked in through the door. Once inside, they began to steal Mr. Loeb's merchandise. Chaney's share of
the merchandise was found at his grandmother's house. Neither Chaney nor Cross tetified on Chaney's
behaf, but their statements were entered into evidence aong with the testimony of the State's witnesses.
The jury ligtened to the testimony, reviewed the evidence and found Chaney guilty

114. After the prosecution presented its case in chief, Chaney made amotion for a directed verdict which
was denied. The defense did not put on any evidence. When the jury returned with averdict of guilty,
Chaney made amotion for ajudgment notwithstanding the verdict or new trid.

STANDARD OF REVIEW

5. To review achdlenge to atrid judges ruling denying a INOV, we must firgt give the prosecution the
benefit of al favorable inferences that may be reasonably drawn from the evidence. Jones v. State, 785
So. 2d 1099,1100 (113) (Miss. Ct. App. 2001); Savage v. State, 764 So. 2d 445, 447 (16) (Miss. Ct.

App. 2000). Reversd only occurs if the evidence regarding one or more of the eements of the crime"is

such that reasonable and fair-minded jurors could only find the accused not guilty.” Id.

If the facts and inferences so considered point in favor of the defendant with sufficient force that
reasonable men could not have found beyond a reasonable doubt that the defendant was guilty,
granting the . . . judgement n.o.v. is required. On the other hand, if there is substantia evidence
opposed to the request or mation - - that is, evidence of such qudity and weight that, having in mind
the beyond a reasonable doubt burden of proof standard, reasonable fair minded men in the exercise
of impartia judgment might reach different conclusions-- the request or motion should be denied.

Whitev. State, 732 So. 2d 961, 966 (121) (Miss. 1999)(citations omitted).
DISCUSSION

16. Chaney chdlengesthe "legd sufficiency of the evidence supporting the verdict.” McClain v. State, 625
So. 2d 774, 778 (Miss. 1993). He hangs his hat on the assertion that the State did not prove the eement of
"breaking" beyond a reasonable doubt, arguing that there was no actud bresking involved in the incident in
guestion. Chaney maintains that the glass in the door was broken when he and his associates arrived. In
response, the State's job was to prove beyond a reasonable doubt that Chaney was involved in the
burglary of this business according to the eementsin our Code. Mississppi Code Annotated section 97-
17-33 (Rev. 2000) statesthat "[e]very person . . . convicted of bresking and entering, in the day or night,
any . ..dore. .. withtheintent to sted therein, or commit any felony . . . shal be guilty of burglary . . . ."

7. The elements of entering and the intent to sted therein are not being questioned. Chaney confessed in his
satement to the police that they entered and stole merchandise. However, Chaney's argument is that the
actud bresking of the glass was done by ancther and thus diminishes, in someway, his responsibility for this
act. His argument fails due to the circumstantial evidence presented. "Elements of acrime may be proven by
both direct and circumdatantia evidence." Perkins v. State, 788 So. 2d 826, 830 (115) (Miss. Ct. App.
2001). In addition, the jury is the ultimate finder of fact.

The court is required to keep in mind that, as to issues on which the evidence isin conflict, the jury Sits



asfinders of fact and the court must view the evidence as if the fact-finder resolved dl such conflicts
congstent with the State's theory of the case.

Bland v. Sate, 771 So. 2d 961, 966 (119) (Miss. Ct. App. 2000).

118. The other red flags waving over Chaney's assertions are the statements he and Cross gave to the police.
Both of these young men said that the window was dready broken but that entry was made through the
front door.

Crosss Statement

Q: Was the place dready open when you got there?

A Yes, the window was dready broke and we walked in through the front door.
Chaney's Statement

Q: Was the door aready open when you got there?

A: It was pshed [sc] up, and they went in through the door.

119. Precedent holds the answer to this query about a "breaking." "'[B]reaking' has been defined . . . asany
act or force, however, dight, employed to effect an entrance through any usual or unusud place of ingress,
whether open, partly open or closed.” Genry v. Sate, 767 so 2d 302, 309 (1 21) (Miss. Ct. App. 2000)
(quoting Smith v. State, 499 So. 2d 750, 752 (Miss. 1986)). Even if the door was propped open, as
Chaney's statement suggests, their passage through the door, which broke the plane was the "act or force,
however, dight, employed to effect an entrance.” Id.

110. The State offered the statements of Chaney and Cross as well as the testimony of the store owner
regarding his locking of the store and the condition of the store when he l&ft. All of these witnesses were
cross-examined by Chaney's attorney. It gppears from athorough review of the record presented that fair-
minded jurors could have reached the same conclusion asto Chaney's guilt. We have no indication that
these same hypothetica jurors would have found him not guilty with this same set of facts. We find no error.

111. THE JUDGMENT OF THE CIRCUIT COURT OF LAUDERDALE COUNTY OF
CONVICTION OF BURGLARY OF A BUILDING AND SENTENCE OF FOUR YEARSIN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSAND TO PAY
RESTITUTION OF $4,124 ISHEREBY AFFIRMED. THISSENTENCE ISTO RUN
CONSECUTIVELY TO SENTENCE RECEIVED IN LAUDERDALE CAUSE NO. 849-97. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO LAUDERDALE COUNTY.

BRIDGES, LEE, CHANDLER AND BRANTLEY, JJ., CONCUR. SOUTHWICK, P.J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, C.J.,
KING, P.J., THOMASAND IRVING, JJ.

SOUTHWICK, P.J., DISSENTING:

112. 1 find that the evidence was insufficient to prove that Lederrick Chaney committed a burglary. There
was no proof that he participated in bresking into the building which is necessary for guilt of burglary. The



majority says that disbdieving witnesses is dways within the prerogative of jurors. Certainly so. But
Supreme Court precedents reved that to replace plausible evidence that is consstent with the physical
evidence must be something more than speculation arisng from a desire not to believe awitness. The issue
is not whether the defendant proved his explanation to be true, but whether the State proved the elements
of the crime. | would reverse and remand.

STATEMENT OF FACTS

1113. Though the mgority describesthe facts, | will repeat some of them in order to highlight what | find
absent in this case. A break-in occurred at Loeb's Men's Store in Meridian, on January 1, 1999. Severa
days after the burglary, the sheriff's office received a citizen's tip regarding the crime. A warrant was issued
for a search of the house of Lederrick Chaney's grandmother. Found there was some of the merchandise
later proved to have been taken from Loeb's.

114. Chaney, William Glass, and Lakel Cross wereindicted for burglary and grand larceny. The State
introduced at Chaney'stria the written statements that had been given by Chaney and Cross soon after their
arrest. Ingtructions were given the jury both as to burglary and grand larceny. One instruction stated that
Chaney could be found guilty of grand larceny only if the jury found that he was not guilty of burglary. The
jury found guilt as to burglary. Chaney then appeded.

DISCUSSION

115. The only issue on apped is the sufficiency of the evidence to support the conviction. In particular,
Chaney argues that there is no evidence that he participated in breaking into the store. Instead, he argues
that the undisputed evidence was that the breaking occurred before he arrived.

116. Both Chaney and co-indictee Lake Cross gave statements when they were arrested three days after
the burglary. Neither person testified at trial; no evidence incriminating Chaney was found &t the scene; no
eyewitnesses other than the perpetrators were found. Therefore these statements are the sole direct
evidence of the nature of Chaney's participation in the theft from the store other than that he ended up with
some of the spails. Cross and Chaney said that an acquaintance contacted them at Chaney's house. In his
satement, Cross called the person "Bonehead” and "William," while Chaney said that his name was
"William Glass" Glass dlegedly told Chaney and Cross that he knew about a business that had dready
been broken into. The three decided to take advantage of the opportunity. Glass picked up Chaney and
Crossand dl three went to the store. There, or so both statements asserted, they found the window aready
broken and the door pushed open. Chaney performed lookout duties while Glass and Cross walked insde
the dready open door. A substantid quantity of merchandise was taken and dl three then left.

1117. When a passerby on the night of the burglary discovered the bresk-in, he said that the door was shut.
There was no testimony from anyone that the door would automatically close and could not be left open.
The investigating officer testified during cross-examination thet it was possible thet the bresk-in had
occurred before Chaney arrived and the building then left open. On redirect examination, he also asserted
that Chaney may have been involved in the entire crime.

1118. The necessary "breaking” for burglary is"any act or force, however, dight, 'employed to effect an
entrance through any usud or unusud place of ingress, whether open, partly open, or closed.” Alford v.
State, 656 So. 2d 1186, 1192 (Miss. 1995), quoting Smith v. State, 499 So. 2d 750, 752 (Miss. 1986).



A person can be an accessory to a burglary without committing the breaking himself, but he must be present
and performing some role to aid the commisson of the crime. Swinford v. Sate, 653 So. 2d 912, 915
(Miss. 1995).

119. If the breaking had dready occurred before Chaney and Cross became aware of the potentia for
burglarizing this store, and if none of the three used even minimal force to create an opening in the doorway
once Chaney and Cross became involved in the scheme, then Chaney and Cross would not be accessories
to the burglary itself. They might be accessories after the fact. Miss. Code Ann. § 97-1-5 (Rev. 2000).
Their statements definitely proved a trespass and larceny. Miss Code Ann. § 97-17-93 (Rev. 2000)
(trespass); Miss. Code Ann. 88 97-17-41 (Rev. 2000) & 97-17-43 (Rev. 2000) (larceny). However, if
Chaney and Cross were not involved in anyway with Glass until after the bresking, and no force to create
or widen an opening was made once they did become involved, then Chaney and Glass would not be liable
for burglary regardless of whether Glass was the person who earlier broke in the door.

120. No direct evidence showed that Chaney or someone ese while he was a participant in the crimina
activity broke in the store. Chaney and Crosss statements were not inconsistent with each other or the
physicd evidence, implausible, or impeached in some way. The jury ingtructions are not chalenged as
incorrectly explaining what had to be found. A definition of "bresking” was included: "any force, regardiess
of how dight, employed to gain entry into the building.”

121. Therather straightforward question that we face, then, is whether the jurors right to be the judge of the
credibility of witnesses (Mangum v. State, 762 So. 2d 337, 342 (Miss. 2000)), permits them to decide
that Chaney's prior written statement was unbelievable and that the explanation was too convenient. Once
deciding to rgect Chaney's explanation, the jury must then be able to find controlling the inferences that
arise from the other evidence. Those inferences are based on the facts that Chaney admitted, including that
he assisted two other people in going to a Sore after hours with the purpose of committing larceny, thet it
was necessary for the door to have been broken into at some stage for the plan to be accomplished, and
that they did commit larceny. The inference necessary for conviction is that Chaney's group while he was
present committed the breaking.

122. Burglary is frequently proven by inferences. In part that is because the often late-night and secretive
means by which the crime is committed provide no eyewitnesses other than the perpetrators themselves.
Specific suspects may be implicated by physical evidence, such asfingerprints, blood samples, footprints,
discarded or lost persond items, and perhaps best of dl, survelllance camera film. Some participants may
confess and implicate others aswell. Still, the State often attempts to prove that a defendant was a burglar
by proving that he was in possession of property recently taken in aburglary. The Supreme Court, though,
has not alowed the inference to arise drictly from possesson. "The circumstances of possession and the
presence or absence of evidence of participation in the crime other than mere possession must be viewed."
Brooks v. State, 695 So. 2d 593, 594 (Miss. 1997). Since alowing the inference of burglary to arise
drictly from "unexplained" possession of recently stolen property clashes with an accused's right to give no
explandtion a dl, the sufficiency of the inference of burglary is andyzed with multiple consderations.

1. Thetempord proximity of the possession to the crime to be inferred,;
2. The number or percentage of the fruits of the crime possessed;

3. The nature of the possession in terms of whether there is an attempt at concealment or any other



evidence of guilty knowledge;
4. Whether an explanation is given and whether that explanation is plausible or demonstrably fase.
Shields v. Sate, 702 So. 2d 380, 383 (Miss. 1997).

123. What is especialy noteworthy for our issue is that the Court has found thet the inference of guilt is
strongest when the accused gives no credible explanation of his possession or the explanation is patently
fase. Brooks, 695 So. 2d at 595. In ardated crime, namely, the knowing receipt of stolen property, the
Supreme Court has held that the knowledge of the property’s theft ancestry may not be inferred solely from
the fact of possession. Miss. Code Ann. § 97-17-70 (Rev. 2000); Johnson v. State, 247 So. 2d 697,
698 (Miss. 1971). That is because knowledge is the centra eement of the crime and must be both aleged
and proved by other circumstances. 1d.; Whatley v. Sate, 490 So. 2d 1220, 1222 (Miss. 1986).

124. What these related precedents mean is that despite the fact that jurors are the arbiters of the weight
and credibility of evidence, some inferences that jurors might be willing to make are legdly impermissble,
Whether jurors are permitted to infer contrary to plausible, unimpeached testimony has aso been addressed
by the Mississippi Supreme Court. Severd lines of cases exidt.

1) Homicide prosecutions. " [W]here the defendant or the defendant’s witnesses are the only witnesses to
the homicide, their version, if reasonable, must be accepted as true, unless substantially contradicted in
materid particulars by a credible witness or witnesses for the state, or by the physica facts or by the facts
of common knowledge." Weather sby v. Sate, 165 Miss. 207, 209, 147 So. 481, 482 (1933) (emphasis
added), quoted in Walters v. State, 720 So. 2d 856, 867 (Miss. 1998).

125. The Weather sby rule explicitly appliesto homicides. That restriction suggests by itsdf that the "norma”
rulein crimina cases may be otherwise. There are precedents, though, that either gpply Weather sby
caselaw to non-homicide cases or ese suggest that the same rule exists in other criminal prosecutions.
Those are discussed next.

2) Entrapment. The Supreme Court has with some frequency since 1976 found that undisputed,
unimpeached testimony that a defendant in a prosecution for the sdle of drugs was given the drugs by an
undercover agent and then sold them to another undercover agent, required a judgment of acquittal Since
thiswas found to be entrapment as amatter of law. Thejury is not permitted just to decide that the accused
or hiswitnesses should not be believed. Pulliam v. State, 592 So. 2d 24, 27 (Miss. 1991). In explaining
the rule, the Court said "that the defendant is entitled to discharge only where the evidence stands
uncontradicted, undisputed, and unimpeached." Pulliam, 592 So. 2d at 27. The Court said that thisrule as
it had been gpplied to "supply and buy" cases should be understood "in the context of our long-settled law
that ajury has no right to disregard arbitrarily evidence that is uncontradicted and not unreasonable or
improbable onitsface.” 1d. The Pulliam Court cited severd casesfor this propostion.

a) McLeod v. Sate, 140 Miss. 897, 901, 105 So. 757, 757 (1925). The accused was charged with
carrying a conceded weapon. His testimony was that he fit within the statutory right to carry awegpon
while traveling "beyond the neighborhood of his acquaintance, and was a stranger to the people dong the
line of hisjourney and not atramp.” 1d. His evidence was undisputed and consistent with the other evidence
in the case. Thisrequired that the defendant be acquitted.

b) Heidel v. State, 587 So. 2d 835, 839 (Miss. 1991); Harveston v. State, 493 So. 2d 365, 370 (Miss.



1986); Weathersby v. Sate, 165 Miss. 207, 209, 147 So. 481, 482 (1933). All of these were homicide
cases and applied the Weather sby rule.

c) Fortenberry v. State, 216 Miss. 243, 251, 62 So0.2d 325, 327 (1953). Thiswas a prosecution for the
illegd digtribution of beer. The Court found the defendant's explanation for the possession to be plausible
and unimpeached in any way. An acquitta had to be given. The Court cited the first case above, McLeod,
as its authority.

126. What isimportant about the entrapment cases is that two different rationales have been used. One
focuses on the fact that entrapment is an affirmative defense. Once an accused has presented a prima facie
case on entrapment, the burden of production and dso of proof shifts to the prosecution; the defendant is
aso entitled to have an ingruction given the jury on entrapment. King v. State, 530 So. 2d 1356, 1358
(Miss. 1988). If "the evidence stands uncontradicted, undisputed, and unimpeached, even though the jury
may not have believed the gppellant, that testimony stands and makes out the defense. In cases such asthis,
prosecutors must have rebutta evidence at hand to refute such testimony.” Gamble v. State, 543 So. 2d
184, 185 (Miss. 1989).

127. That rationale has been chalenged. Some cases have held that entrgpment defense aso must
overcome whether the accused had the predisposition to commit the crime and the State only provided
opportunities. The Court has explained that apparent defect in the supply and buy andysis by saying "that
many cases which we had labeled entrapment--and discharged the defendant--were fundamentally cases of
officid misconduct.” Tanner v. State, 566 So. 2d 1246, 1249 (Miss. 1990). If the State both suppliesthe
defendant the contraband and then aso provides him abuyer, thisis "an excessve degree of involvement
on behdf of the gate" and is misconduct. Moore v. State, 534 So. 2d 557, 559 (Miss. 1988).

1128. The perception of improper law enforcement entanglement explains why, even though the evidence
that is undisputed as to some factual issues may not disprove the predisposition issue, that a directed verdict
is dtill apparently necessary in supply and buy entrgpment. Williams v. State, 761 So. 2d 149, 155-56
(Miss. 2000). However, in this burglary prosecution, there is no lingering intent or predisposition issue left
unaddressed by the undisputed and plausible evidence.

1129. I note some smilarities in the cases discussed so far. With many of the homicide cases, which often
involve sdf-defense as the undisputed matter, and aso with entrapment, it is an affirmative defense that has
been undisputed and is consstent with al other evidence. That is dso the Stuation with the conceded
weapon statute precedent, in which the accused presented unimpeached testimony that one of the statutory
exceptions gpplied to him and he could carry aweapon. McLeod, 105 So. at 757. Thus, most but not al of
the precedents could be pigeon-holed as Stuations in which the State failed to perform its obligation of
production and proof once a prima facie case of an affirmative defense has been made. That suggests thet
once the norma inferences that arise from circumstantia evidence have been attacked by direct evidence of
an innocent explanation in the nature of an affirmative defense, the State must present more.

1130. It isdifficult to limit the evidentiary rule on unrebutted evidence thisway. Not dl of the homicide cases
involve sdf-defense. E.g., Dew v. State, 309 So. 2d 857, 859 (Miss. 1975) (unrebutted statement of
accused, congstent with physica evidence, that he accidentaly shot wife in struggle over agun entitled him
to acquittal). Thereisdso at least one precedent that indicates, though only as dicta, that the ruleis not
homicide-specific. That is reviewed next.



3) General criminal rule regarding sufficiency of evidence. The Court once suggested that the
Weather sby rule has broader gpplication than to homicide prosecutions. In the opinion, the Court first
described the norma appellate review standard on an issue of sufficiency of evidence:

we mugt, with respect to each element of the offense, consider al of the evidence--not just the
evidence which supports the State's case--in the light most favorable to the State. The credible
evidence which is consstent with the verdict must be accepted as true. The State must dso be given
the benefit of dl favorable inferences that may reasonably be drawn from the evidence. We may
reverse only where, with respect to one or more of the eements of the offense charged, the evidence
S0 consdered is such that reasonable and fair-minded jurors could only find the accused not guilty.
Matters regarding the weight and credibility to be accorded the evidence are to be resolved by the

jury.

Harveston v. State, 493 So. 2d 365, 370 (Miss. 1986) (citations omitted). Then the court stated that the
Weather sby rule "is familiar to dl, dthough we sometimes overlook the fact that it is nothing more than a
restatement of the generd rule recited above; that is, if the defendant and his witnesses are the only
eyewitnesses to the homicide and if their verson of what happened is both reasonable and consstent with
innocence and if, further, there is no contradiction of that verson in the physicd facts, facts of common
knowledge or other credible evidence, then surely it follows that no reasonable juror could find the
defendant guilty beyond a reasonable doubt." Harveston, 493 So. 2d at 371. (emphasis supplied). The
Court was saying that if such plausible evidence exists, undisputed by physica evidence or other witnesses,
then under the normal sufficiency of evidence review the appellate court would have to find that no
reasonable juror could find the accused guilty beyond a reasonable doubt.

131. Harveston itself was an apped from amurder conviction, so the broader gpplication of the rule was
only identified and not employed. At least afew gppedls from convictions for crimes other than homicides
have consdered the Weather sby rule without categorically rgecting it. For example, in aburglary
prosecution the Court analyzed the evidence and affirmed only because it found that the defendant's
"verson of events was contradicted by extensive testimony as well as direct evidence in the form of the
store videotape. The Weather sby rule is accordingly ingpplicable to the present case. . . ." Haynes v.
State, 744 So. 2d 751, 754 (Miss. 1999).

132. It isdifficult to conclude, in light of the variety of precedents that | have discussed, that Harveston
reached an aberrant conclusion about the wider gpplicability of thisrule that should be dismissed smply
because it was dicta.

4) Civil analog to Weathersby. "Uncontradicted or undisputed evidence should ordinarily be taken as true
by the triers of the facts. More precisaly, evidence which is not contradicted by positive testimony or
circumstances, and is not inherently improbable, incredible, or unreasonable, cannot be arbitrarily or
capricioudy, discredited, disregarded, or regjected, even though the witness is a party or interested; and
unless shown to be untrustworthy, isto be taken as conclusive, and binding on the triers of fact." Lucedale
Veneer Co. v. Rogers, 211 Miss. 613, 635, 53 So.2d 69, 75 (1951), quoted in Collins v. General Elec.
Co., 239 Miss. 825, 835, 123 So.2d 609, 614 (1960), and cited in Penrod Drilling Co. v. Etheridge,
487 So. 2d 1330, 1333 (Miss. 1986). The mere fact that the witnessis a party does not appear to make
the evidence untrustworthy.

1133. Lucedale Veneer was aworkers compensation case and dmost dl of the later references to the



precedent have been in smilar litigetion. E.g., Fowler v. Durant Sportswear, Inc., 203 So. 2d 577, 579
(Miss. 1967). The authority Lucedale itsdf cited, though, was a persond injury case. Lucedale Veneer,
211 Miss. at 635, 53 So. 2d at 75, citing Mobile, Jackson & Kansas City R.R. Co. v. Jackson, 92 Miss.
517,524, 46 So. 142, 143 (1908) ("Juries cannot arbitrarily and capricioudy disregard testimony of
witnesses, not only unimpeached in any of the usual modes known to the law, but supported by dl the
circumstances in the case.").

5) To determine what is understood to be the generd rule of evidence, and then decide whether

Weather sby, Lucedale Veneer, the entrgpment cases, and even Harveston are examples or exceptions, |
turn to a standard evidence trestise. Four generd principles about tria testimony are set out in John Henry
Wigmorestreatise. | o cite Mississippi precedents that support each propostion. VII Wigmore on
Evidence 342-348, § 2034 (Chadbourn ed. 1978).

1) "Credibility does not depend on numbers of witnesses.” Turner v. State, 748 So. 2d 706, 709 (Miss.
1999); Spiersv. Sate, 231 Miss. 307, 94 So. 2d 803 (1957).

2) "In generd, the tesimony of a single witness, no matter what the issue or who the person, may legdly
auffice as evidence upon which the jury may found a verdict.” White v. Sate, 507 So. 2d 98, 102 (Miss.
1987).

3) "Conversdly, the mere assertion of any witness need not be believed, even though heis unimpeached in
any manner, because to require such belief would be to give a quantitative and impersonad measure to
tesimony.” No Missssippi authority was found for this proposition.

4) "Asacorollary of the first proposition, al rules requiring two witnesses or a corroboration of one
witness, are exceptions to the generd principle. Hogan v. State, 516 So. 2d 474, 478 (Miss. 1988)
(corroboration in perjury conviction is specia common law or statutory rule).

1134. Interestingly, the Weather sby approach to Wigmore's third numbered proposition is described this
way: "the loose and futile, but not uncommon, heresy that an unimpeached witness must be believed is
illugtrated in the following opinions.” VII Wigmore on Evidence, 344 n. 3 a 346. Weather sby is cited as
one of the heretical cases. That label is smplistic. Weather sby consders the most serious of crimind
offenses, homicide, one for which in some Stuations the deeth pendty is uniquely availaole, and creates an
exception to what apparently is followed in most states. The Mississppi Supreme Court has declared that
for homicide cases, "beyond areasonable doubt” requires more than credibility doubts about unimpeached
and plausible testimony.

1135. Thisheresy, if that it is, has dso been gpplied to the question of entrapment in drug sde cases, and in
some civil cases. To impose an unusua evidentiary rule in workers compensation cases would not be
extreordinary, especidly consdering that clams are to be viewed through the filter of the "beneficent
purposes of the act." McCrary v. City of Biloxi, 757 So. 2d 978, 981 (Miss. 2000). Whatever that
means, it at least requires some liberdity in consdering the clam. However, if arule that requires witnesses
unimpeached statements to be accepted actudly existsfor dl civil cases, then surdly it cannot be ignored for
any crimind cases. It would be nonsendicd in trids for which the jury mugt find facts beyond reasongble
doulbt, to alow convictions despite unimpeached, plausible testimony exonerating the accused in whole or
part, while smilar testimony in acivil casein which the burden is only a preponderance of the evidence must
be accepted astrue.



1136. | conclude that thereisin fact afairly universaly gpplied rule in Mississippi, universa a leest onceit is
noted and discussed. It gppliesin dl crimind cases though likdly not in many civil suits. It largely arises from
the review standard applicable to crimina cases. That review is premised on congdering al the evidence,
both direct and circumgtantid, in alight most favorable to the verdict, accepting thet the jury makesthe
credibility choices. When the evidence is so considered, the court must be able to conclude that reasonable
jurors could have found the accused guilty. Harveston, 493 So. 2d at 370-71. Witnesses may be
disbelieved, but to find guilt beyond a reasonable doubt, there must be some basis on which to disbelieve.
Since the same review standard appliesto dl crimind convictions, this rule is not homicide-specific.

1137. Therefore, if the only eyewitnesses to the offense present a verson of the events that is reasonable,
cong stent with innocence entirely or as to some eement of the crime charged, and there is no contradiction
of that verson in the physicdl facts, facts of common knowledge or other credible evidence, then the jury
may not reject that verson. | would hold that this rule cannot gpply if the rlevant issue is something
objectively unknowable such as the intent of the accused. That is ameatter usudly only proved by inferences
from circumstances, and therefore a statement denying the necessary intent or knowledge is smply evidence
to be weighed by thejury.

1138. When the issue iswhat action the accused took, the sole eyewitness evidence on that controlsif it
conforms to this statement of the rule. If the issue is what was in the defendant's mind, the accused's
descriptions of his thoughts are not controlling, in part because contemporaneous actions can speak louder
than later words as to what an accused had in mind.

1139. Thisiteration includes quite afew qudifiers. The civil rule such asin Lucedale Veneer indudesthe
phrase "unless shown to be untrustworthy . . . ." Lucedale Veneer Co., 53 So. 2d at 75. The supply and
buy precedents sometime state that the evidence must be"unimpeached.” Pulliam, 592 So. 2d at 27. Itis
unlikely that this means that every generd credibility chalenge to the witness prevents gpplication of this
rule. Since the demeanor of the witnessis dways a possble reason that ajury might not believe tesimony, if
demeanor issues prevent this rule from gpplying, then the rule would in practical terms not even exist. But it
does exist. Besdes demeanor, impeachment can occur if the witnesss generd credibility, amatter to be
distinguished from the State's presentation of evidence, conflicts with the witnesss evidence about events. If
generd credibility is attacked such as through evidence of character or by showing conviction of prior
crimes, perhaps that is the impeachment to which some of these cases dlude. M.R.E. 608 & 609.

140. 1 suggest, then, that even if evidence is undisputed by other testimony or by physica evidence, and
even if the ory presented is plausible, some questions under this casdaw 4ill exist. Here, though, the sole
evidence on the issue of bresking was from the two written statements, one by Chaney and the other by his
co-indictee Cross. Even if demeanor could be areason to rgject testimony under this rule, neither person
had any demeanor to examine. The demeanor while the accused sat at the defense table certainly cannot be
relevant. 4 Spencer A. Gard (ed.), Jones on Evidence 322 n. 7 § 29:13, (1972). The State made no other
showing regarding Chaney or Crosss credibility. The State introduced the statements as evidence. Thisdid
not make them the sponsors of al that the statements said, but once these were in evidence and presented a
plausible, credible explanation, the State needed conflicting evidence - from the physica facts, from other
witnesses, or in some other form.

141. A find point iswhether that necessary conflict can arise just from circumstantial evidence. Precedents
have held that circumstantia evidence has the same weight as direct evidence and is not of lesser qudlity.



McReev. Sate, 732 So. 2d 246, 250 (Miss. 1999); Sherrell v. Sate, 622 So. 2d 1233, 1238 (Miss.
1993). Since jurors resolve conflicts in evidence, can an inference that is permissible but not required create
aconflict with the accused's satements that meet the test described in this opinion, and then may that
conflict be |eft to the jury to resolve? It may not. Absent some undermining of the explanation given by the
accused or some inherent implaugibility of the story, thereis no acceptable basis to choose the inference
over the statement.

142. What is amatter of law iswhether the story is sufficiently plausible and consstent with the physica
evidence. If these were fact questions, then the precedents that we have cited would not have been
discussing the possible right to adirected verdict of acquittal but instead whether ajury indruction should
have been given on whether the story was plausible and consigtent. | find nothing inherently fantagtic that
one crimind either commits a breaking himsdf or becomes aware of the act of others, and only thereafter
enligsthe aid of two more crimindsto assgt in the safer plundering of abusiness. | will say, though, thet this
conclusion of basic plaughility is not without some doubt. It is arguable, but | conclude otherwise, that
Chaney's disavowal of arolein the breaking despite doing everything ese relevant for aburglary was "too
clever by haf," that is, too tight aline drawing around the known facts. The physicd evidence was
congstent, including that the door could have remained open after an earlier breaking, then was shut when
al three left.

143. The result that | find compelled by these precedents might be categorized asthe lesser of evils. It is
difficult to say that guilt can be reiably found beyond a reasonable doubt if jurors Smply are deciding that a
defendant’s witnesses are committing perjury when giving a plausible explanation of events, undisputed by
physicd evidence and unchalenged in any other way. On the other hand, it is unsettling to require acquittal
samply because a defendant may be mentally quick enough to concoct a plausible story undisputed by
physica evidence and unchdlenged in any other way. The Supreme Court's precedents first reved thet it is
rare that this Stuation factualy will arise. These same precedents, though, are based on a determination that
when it does, the choiceis clear.

Conclusion

1144. Despite my conclusion asto burglary, Chaney's guilt as an aider and abettor of larceny is supported in
the evidence. Larceny, though, is not a lesser-included offense of burglary. Smith v. State, 725 So. 2d
922, 927 (Miss. Ct. App. 1998). If it were and our reversal was as to an element that solely isin the
gregter, then we could affirm on the lesser charge since the jury found guilt of al the dementsfor the
greater. Alford, 656 So. 2d at 1191. For burglary al that isrequired isthat Chaney was aprincipa to the
bresking and entering by someone with the intent to commit larceny. Actudly committing the larceny
requires taking and carrying property away; burglary does not. Smith, 725 So. 2d at 927. One way to
understand why we could not reverse for burglary and affirm for larceny, is that the jury did not need to find
that anyone had taken and carried property away to convict on burglary. The burglary ingtruction properly
gated that conviction should occur if jurors found that Chaney participated in the bresking "with the intent
to take[,] sted and carry away vauables. . . ." When the jury found Chaney guilty of burglary, they legdly
only found that someone entered with this intent. Even though the evidence is overwheming that the larceny
was completed, we could not in essence direct a verdict that Chaney committed the crime by handing down
ajudgment of conviction of larceny. Turner v. State, 573 So. 2d 1340, 1343 (Miss. 1990) (there can be
no directed verdict of guilt).



145. New proceedings on grand larceny would not violate Chaney'sright to be free from double jeopardy.
Having gained reversal on gpped, Chaney cannot claim double jeopardy from a second prosecution on
grand larceny unlessin the earlier trid he had been implicitly acquitted or unlessthe reason for the reversd is
the insufficiency of the evidence on that charge. Charles H. Whitebread & Christopher Sobogin, Crimind
Procedure 798-99, 8§ 30.03 (1993), citing Price v. Georgia, 398 U.S. 323 (1970), and Burks v. United
Sates, 437 U.S. 1 (1978). On the firgt point, since the jurors had been ingtructed to consider grand larceny
only if they did not find that Chaney had committed a burglary, the verdict of guilt on burglary prevented any
decison asto the grand larceny. Asto the second point, | find evidentiary surfeit, not insufficiency, on the
larceny charge.

146. Chaney aso admitted that he participated in atrespass. Trespassis alesser-included offense of
burglary. Alford v. State, 656 So. 2d at 1191. However, | would not enter judgment for that offense. The
jurors were ingructed thet if they did not find guilt of al the dements of burglary, they were then to consider
whether Chaney had participated in the commission of larceny. Since | find error in the verdict on burglary,
we should remand for further proceedings regarding the larceny.

MCMILLIN, CJ., KING, P.J.,, THOMASAND IRVING, JJ., JOIN THIS SEPARATE
WRITTEN OPINION.



