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EN BANC.
DIAZ, JUSTICE, FOR THE COURT:

1. This matter inquires into the continued vdidity of a contractud arrangement between the City of
Sarkville (the City) and 4-County Electric Power Association (4-County) which was entered into a atime
when the City had aright of eminent domain to acquire power association properties upon annexation.
During the course of the contractuad arrangement, the City's right of eminent domain was removed by law.
We conclude that the contract is valid and enforcegble within the bounds of the regulatory powers of the
Public Service Commission. Accordingly, we reverse the judgment of the chancery court and remand this
matter to that court for further proceedings.

112. In 1963, the City and 4-County agreed in a Service Area Agreement that upon the City's annexation of
property within 4-County's service area, the City would ether purchase 4-County's service rights and
digtribution facilities or grant 4-County a franchise. Following an annexation in 1994, the City atempted to
purchase 4-County's rights and facilities. 4-County refused, contending that changes in the law had
invaidated the agreement. The City sought to specificaly enforce the agreement in the Oktibbeha County



Chancery Court. The chancery court granted summary judgment in favor of 4-County, finding that the
agreement was invaid.

113. In 1956, the Mississppi Legidature adopted the Public Utilities Act of 1956 which authorized the Public
Searvice Commission to regulate certain public utilities which had until that point remained largdly
unregulated. For purposes of this discussion, the relevant portion of the Act is that provision which granted
municipdities an unlimited right of condemnation. It provided that "[alny municipaity shdl have the right to
acquire by purchase, negotiation or condemnation the facilities of any utility thet isnow or may heresfter be
located within the corporate limits of such municipdity." 1956 Miss. Laws, ch. 372, § 5(e), codified a
Miss. Code Ann. 8 77-3-17 (1972).

4. On December 31, 1963, the City and 4-County entered into a Service Area Agreement which
provided that, in the event of an annexation, the City would have the option of either purchasing 4-County's
sarvice rights and distribution facilities or to grant 4-County a franchise to provide power to the newly
annexed area. The rdevant provisons of the agreement Stated that:

In the event Municipality at any time or from time to time changes the location of its corporate
boundaries in such manner as to enclose within said boundaries an area of service, digtribution
facilities and/or consumers of Cooperative, Municipdity shall, within one-hundred twenty (120) days
after annexation becomes effective, dect either to (a) grant Cooperative a franchise without cost to
serve dl present and future eectric consumers within said annexed areafor a period of twenty (20)
years or (b) buy al of Cooperative's services rights and the associated digtribution facilities within the
annexed area, with such exceptions as may be agreed upon by the parties. If Municipdity eectsto
buy, it shal be obligated to purchase, and Cooperative shdl be obligated to sdl to Municipdity, sad
sarvicerights and facilities at afar vaue determined as hereinafter provided.

4-County maintains thet its intent in entering into the agreement was to avoid the costs of litigation
necessarily associated with an eminent domain proceeding when the loss of its rights and facilities was
inevitable under then-exigting law. The contract, however, does not mention eminent domain or in any way
condition the mutua promises upon its avallability.

5. On March 17, 1987, over the Governor's veto, the Mississppi Legidature passed Senate Bill No.
2840, amending Miss. Code Ann. 88 77-3-13, -17, & -21 (2000) concerning the regulation of public
utilities. As amended, Section 77-3-17 specificdly provided that prior to a municipdity exercisng the
power of eminent domain againg a utility, the certificate of public convenience and necessity held by the
utility had to be canceled by the Public Service Commission.2) Moreover, the amended statute required
that before the Commission could cancel a certificate of public convenience and necessity, it must firgt find
that the utility was not providing "reasonably adequate service" and give the utility an opportunity to cure
any deficiencies. Only if the utility failed to correct problems noted by the Commission could its certificate
then be canceled.

6. On November 7, 1994, 4-County informed the City that it consdered the agreement invaid and would
no longer honor it. It explained, "[t]he sole purpose for this'Agreement’ was to accommodate the City's
absolute right of condemnation that then existed and avoid protracted litigation to determine vaue by
establishing the Tennessee Formuld as the methodology for determining vaue. In view of the subgtantid
change in the City's power of condemnation implemented by the 1987 statutory amendments, the Service
Area Agreement isinvalid and no longer enforcegble . . . ." Following an annexation by the City in 1995, it



informed 4-County that it intended to exercise its option to purchase 4-County's service rights and
asociated digtribution facilities within the newly annexed area. 4-County again declared the agreement
invaid and refused to convey itsrights and facilities.

7. On April 7, 1995, the City filed suit in the Oktibbeha County Chancery Court seeking to specificaly
enforce the Service Area Agreement. The chancery court granted summary judgment in favor of 4-County,
finding that the agreement was invdid. The City of Starkville gppedls from that judgment.

118. The Court employs ade novo standard of review to atrid court's grant of summary judgment.
Rockwell v. Preferred Risk Mut. Ins. Co., 710 So. 2d 388, 389 (Miss. 1998). Summary judgment is
appropriate if the evidence before the Court -- admissons in the pleadings, answers to interrogatories,
depositions, affidavits, etc. -- shows that there is no genuine issue of materid fact, and the moving party is
entitled to judgment as a matter of law. I d. The evidence must be viewed in the light mogt favorable to the
party againgt whom the motion has been made. If, in this view, there is no genuine issue of materid fact and,
the moving party is entitled to judgment as amaiter of law, summary judgment should forthwith be entered
in hisfavor. Otherwise, the motion should be denied. McCullough v. Cook, 679 So. 2d 627, 630 (Miss.
1996).

a.

19. The overarching concern in this litigation is whether the contract at issue remains vaid and enforcesble
despite the removd of the right of eminent domain, which was probably the motivating factor for 4-County's
decison to enter into the agreement. We answer that question in the affirmative.

1110. The record indicates that Starkville and 4-County Electric entered into a contract with which they
honored for more than thirty years. This Service Area Agreement provided that in the event of Starkville's
annexation of property within 4-County's service area, Starkville would purchase, and 4-County would sdll,
4-County's service assets in that area a a price to be determined by aformula set forth in the agreement or,
dternatively, Starkville would grant a franchise to 4-County at no cost. This Agreement served asavadid
contract, supported by consideration and with definite terms, between the two parties. Merchants &
Farmers Bank v. State ex rel. Moore, 651 So.2d 1060, 1061 (Miss.1995) (A court is obligated to
enforce a contract executed by legaly competent parties where the terms of the contract are clear and
unambiguous); Lowndes Co-op. Ass'n v. Lipsey, 240 Miss. 71, 126 So.2d 276, 277-78 (1961)
(Congderation for apromiseis (a) an act other than a promise, or (b) aforbearance, or (c) the creation,
modification or destruction of alega reation, or (d) areturn promise, bargained for and given in exchange
for the promise).

T11. It isargued that subsequently enacted legidation, Miss. Code Ann. 8 77-3-17 (2000), dtered the
relationship of the two parties and invalidates the contract. Aswe seeit, nothing in this legidation spesksto
the exigting contractuad arrangement. Nothing in the contract between the parties mentioned eminent domain
or conditions the contract upon the power or exercise of eminent domain. Nothing in the record supports
the inference that this was the basis for the contract.

9112. This Court has stated:

In congtruing awritten instrument, the task of courtsis to ascertain the intent of the parties from the



four corners of the instrument. Courts look at the instrument under consideration as awhole and
determine what the parties intended by giving afar congderation to the entire instrument and dl
words used in it. When awritten instrument is clear, definite, explicit, harmoniousin dl its provisons,
and is free from ambiguity, a court in congruing it will look soldly to the language used in the
ingrument itsdif.

Pfisterer v. Noble, 320 So.2d 383, 385 (Miss. 1975). It follows that, the mere fact that the City no longer
had an absolute right to eminent domain, which may have prompted 4-County Electric to enter into the
Contract, does not render the contract void.

1113. This Court has previoudy determined contracts void based on fraud and illegdity. See, e.g., Dill v.
Southern Farm Bureau Lifelns., 797 So.2d 858, 866 (Miss. 2001) (dating that if an insurance
company proves that it was mided in providing coverage under certain circumstances, it can deny benefits
because the insurance contract is void due to fraud); Smith v. Simon, 224 So.2d 565, 566 (Miss. 1969)
(This Court adjudging that contracts are void only when illegdity is clearly shown). We have never,
however, found a contract void based on the motivation for entering the contract changing and do not do so
here.

124. If the Legidature wishes to invaidate existing contracts between entities ddivering public utilities, it
should say so plainly. It has not done so in the legidation here at issue, and there is no just reason for this
Court writing legidation which is not there. The Legidature is the foremost expositor of public palicy.
Mississippi Power & Light Co. v. Lumpkin, 725 So.2d 721, 724 (Miss. 1998); Daniels v. Harrison
County Bd. of Sup'rs, 722 So.2d 136, 141 (Miss. 1998)(Banks, P.J., specially concurring).

115. For many years, eminent domain in these premises, unfettered by any reference to the Public Service
Commission, was in fact the public policy. This contract, and perhaps others, were entered into during that
period. If public policy now dictates that these contracts be voided, it is for the Legidature, not this Court,

to say so.
116. We now address in turn, the other grounds upon which the chancellor rdlied.
b.
1. Impossibility/Impracticability

117. 4-County argues that its obligations under the contract have been discharged under the doctrine of
"supervening impracticability.” It relies upon the Restatement (Second) of Contracts 8 261 "Discharge by
Supervening Impracticability” (1981) which provides,

[w]here, after a contract is made, a party's performance is made impracticable without his fault by the
occurrence of an event the non-occurrence of which was a basi ¢ assumption on which the contract
was made, his duty to render that performance is discharged, unless the language or the circumstances
indicate the contrary.

4-County further notes that passage of alegidative enactment is one of the specific instancesin which
performance under a contract may be rendered impracticable. Section 264 of the Restatement states "[i]f
the performance of a duty is made impracticable by having to comply with adomestic or foreign
governmenta regulation or order, that regulation or order is an event the non-occurrence of which wasa



basic assumption on which the contract was made." The governmental regulation or order to which § 264
spesks "may emanate from any level of government and may be, for example, amunicipa ordinance or an
order of an adminigrative agency. Any governmenta action isincluded and technical distinctions between
'law," 'regulation,’ 'order' and the like are disregarded. . . ." Restatement (Second) of Contracts § 264 cmt.
b (1981).

1118. 4-County maintains that the 1987 amendments to the 88 77-3-17 and 77-3-21 were not within either
parties contemplation when they entered into the agreement. It notesthat in 1963, at the time of contract
formation, the City possessed an unqualified right of eminent domain. 4-County clams it entered into the
agreement with the City soldly to avoid the expense and hasse associated with condemnation proceedings
when loss of itsrights and facilities was unavoidable. Now that the City's right is no longer absolute, 4-
County maintains it should not be forced to sdll its service rights and digtribution facilities. Accordingly, it
seeks a discharge from its obligations under the contract.

f119. There are no Mississippi cases recognizing the doctrine of impracticability (2 However, in Piaggio v.
Somerville, 119 Miss. 6, 80 So. 342 (1919), this Court discussed the doctrine of impossibility as relieving
aparty from his duties under a contract. In that case, the owner of a ship entered into an agreement, or
"charter party,” with atransport company to deliver a cargo of lumber to Europe. 1d. at 343. The transport
company later assgned its rights and obligations under the contract to another party who in turn assgned its
rights to the plaintiff, Somerville. I d. The plaintiff then assgned his rights to the defendant, Piaggio, in
consideration of $7,500 "payablein cash . . . on clearance of [the] vessd & Mobile, Aldbama. .. ." I1d. The
owners of the vessel would not let it sail to the designated ports in Europe because of the unrestricted
submarine warfare then being conducted by Germany. | d. Somerville sued Piaggio, seeking to recover the
$7,500 due him under the contract. Piaggio argued that clearance of the vessdl at Mobile was a condition
precedent to his duty to pay Somerville. Piaggio argued he could not have enforced the contract's
performance, because "the owners of the vessdl [were] released from the obligation of the charter party
because of the danger of being sunk by a German submarine to which the vessel would have been
subjected had it attempted to make the voyage."” | d.

120. Thetrid court found in favor of Somerville, and this Court affirmed, holding that the risk of submarine
warfare did not excuse the vessd's owners from performing under the contract. The Court explained,

the owners of the vessal were bound to transport the cargo of lumber as provided therein,
notwithstanding the risk to the vessel of being sunk by a submarine, or pay damages for ther fallure so
to do, for the rule isthat when a party by his own contract creates aduty or charge upon himsdlf heis
bound to discharge it, dthough so to do should subsequently become unexpectedly burdensome or
even impossible; the answer to the objection of hardship in al such cases being that it might have been
guarded againgt by a proper sipulation.

Id. at 344. The Court went on to recognize that there are "certain classes of events the occurring of which
are said to excuse from performance because they are not within the contract, for the reason that it cannot
reasonably be supposed that either party would have so intended had they contemplated their occurrence
when the contract was entered into, so that the promisor cannot be said to have accepted specificaly nor
promised unconditionaly in respect to them.” 1d. The three classes of casesinclude: (1) "a subsequent
change in the law, whereby performance becomes unlawful”; (2) “the destruction, from no default of
ether party, of the specific thing, the continued existence of which is essentid to the performance of the



contract”; and (3) "the desth or incapacitating illness of the promisor in a contract which hasfor its object
the rendering by him of persond services.” |1 d. (emphasis added). The Court held submarine warfare did not
come within any of the classes of cases which would discharge the vessdl owner's duties under the contract,
explaining a contrary holding would necessitate the addition of afourth category, "a subsequent foreign war
or a subsequent change by one or more of the belligerentsin the method of waging suchawar ... ." Id. at
345.

21. This Court resffirmed its adherence to Piaggio inHendrick v. Green, 618 So. 2d 76 (Miss. 1993).
In order to become the mgjority shareholder of the Southeastern Savings Bank of Laurel, Green contracted
to purchase 45,000 shares of stock in that corporation owned by Hendrick. I d. a 76-77. At the time of
contract formation, Green was aware that federal and Statute regulatory agencies approva was required.
However, he mistakenly thought he had obtained federd approval. I d. a 77. After attempting to obtain
approva, Green withdrew his gpplication for change of control from the Office of Thrift Supervision, the
federal agency whose approval Green sought, because of various omissons. | d. The record revealed no
evidence of additiond steps taken by Green to conform his application to the guidelines set forth by the
federd agency. 1d.

22. Hendrick filed a complaint against Green seeking specific performance of the contract. Green clamed
a subsequent vote by Southeastern's shareholders to increase the number of shares made it impossible for
him to become mgority shareholder. I d. a 78. The chancellor ruled that the contract was unenforcesble
because its implementation was prohibited by law, specificaly, federd agency gpprova had not been
granted. 1d.

1123. This Court held that the chancellor erred in dismissing the complaint, noting that the contract did not
contain a provision making government gpprova a condition precedent for Green's performance. 1d. at 79.
The Court began its andysis by recognizing "[t]he mere fact that a contract becomes burdensome or even
impossible to perform does not for that reason alone excuse performance.” 1d. at 78. Moreover, if a
contingency may be guarded againgt by the partiesin the contract, i.e, it is foreseeable or within the control
of one of the parties, its occurrence will not discharge the parties obligations under the contract. 1d. Asthe
Court explained, "where a party, by his own contract, engages to do an act, it is deemed to be his own
folly, that he did not thereby expresdy provide againgt contingencies, and exempt himsdlf from ligbility in
certain events. . . ." I d. Findly, the Court, relying upon Piaggio, restated the only three exceptions which
will relieve a party from performance under the doctrine of impossihility. 1d. at 78-79.

124. In the present case, the parties could have guarded againgt the 1987 amendments. Surely the contract
could have been worded to terminate should the City's right of eminent domain be lost or substantialy
changed by the Legidature or otherwise.

125. Applying the Restatement's provision regarding impracticability due to agovernmenta order or
regulation, "[i]f the performance of aduty is made impracticable by having to comply with a domestic or
foreign governmenta regulation or order, that regulation or order is an event the non-occurrence of which
was a basic assumption on which the contract was made," 4-County maintains it would not have entered
into the contract had it known of the future changes to the statute. But is performance "impracticable’?
Discussing impracticability, comment d to Restatement § 261 provides:

Performance may be impracticable because extreme and unreasonabl e difficulty, expense, injury, or
lossto one of the partieswill be involved. A severe shortage of raw materids or of supplies due to



war, embargo, loca crop failure, unforeseen shutdown of magor sources of supply, or the like, which
either causes a marked increase in cost or prevents performance atogether may bring the case within
the rule stated in this Section. Performance may aso be impracticable because it will involve arisk of
injury to person or to property, of one of the parties or of others, that is disproportionate to the ends
to be attained by performance. However, "impracticability” means more than "impracticdity.” A mere
change in the degree of difficulty or expense due to such causes as increased wages, prices of raw
materids, or costs of construction, unless well beyond the norma range, does not amount to
impracticability snceit isthis sort of risk that a fixed-price contract is intended to cover.

1126. It is till quite possible for 4-County to perform. It may sl its rights and facilities subject to
Commission approva. Performance by 4-County is not impracticable or impossible. Rather, the statute
grants 4-County new rights and it presumably now deems the contract detrimentd. It made a contract,
which at the time of formation, was to its benefit. Now that circumstances have changed, 4-County seeksto
avoid performing under the contract.

127. Missssppi has recognized the doctrine of impossibility but not the doctrine of impracticability.
However, the trend appears to be toward treating these doctrines smilarly, and many courts even use the
termsinterchangesbly. Indeed, Comment d to Restatement § 261 explains "[&]Ithough the rule stated in this
Section is sometimes phrased in terms of ‘impaossibility,’ it has long been recognized that it may operate to
discharge a party's duty even though the event has not made performance absolutely impossible. This
Section, therefore, uses 'impracticable,’ the term employed by Uniform Commercia Code S 2-615(a), to
describe the required extent of the impediment to performance.” See also The Opera Co. of Boston, Inc.
v. The Wolf Trap Foundation for the Performing Arts, 817 F.2d 1094, 1100 (4th Cir. 1987) ("[4]
thing isimpossblein legd contemplation when it is not practicable; and athing isimpracticable when it can
only be done at an excessve and unreasonable cogt."); Commonwealth Edison Co. v. Allied-General
Nuclear Servs., 731 F. Supp. 850, 855 (N.D. IlI. 1990) (discussing the common law doctrine of
impossibility and noting thet it is "today often cdled 'impracticability™); United States v. Conservation
Chem. Co., 661 F. Supp. 1416, 1422 (W.D. Mo. 1987) ("[t]he doctrine of impossibility has been
tempered to some degree by characterizing it as 'impracticable.™).

1128. Pelaggio requires that the subsequent change in the law make performance under the contract
"illegd." Here, performance is not necessarily illega. 4-County and/or the City would Ssmply be required to
follow the procedures established in the amended statute concerning annexation. It would not beillega
unless Commission gpprova was not obtained.

129. Neither is performance "impracticable.” It is, perhaps, less profitable for 4-County.
2. Frustration of Purpose

1130. The doctrine of frustration of purpose excuses performance by a party where the vaue of the
performance to at least one of the parties, and the basic rationa e recognized by both parties entering into
the contract, has been destroyed by a supervening and unforeseen event. 18 Williston on Contracts § 1935
(3d ed. 1978). The Restatement of Contracts § 265, Discharge by Supervening Frustration, provides,

Where, after acontract is made, aparty’s principa purpose is substantidly frustrated without his fault
by the occurrence of an event and the nonoccurrence of which was a basic assumption on which the
contract was made, his remaining duties to render performance are discharged, unless the language or



the circumstances indicate the contrary.

Section 265 requires that three criteria must be met before courts will find frustration of purpose. Firgt, the
purpose that is frustrated must have been a principa purpose of that party in making the contract. The
object must be so completely the basis of the contract that, as both parties understand, without it the
transaction would make little sense. Second, the frustration must be substantial. It is not enough that the
transaction has become less profitable for the affected party or even that he will sustain aloss. The
frugtration must be so severethat it is not fairly to be regarded as within the risks that he assumed under the
contract. Third, the non-occurrence of the frustrating event must have been a basic assumption on which the
contract was made. Restatement (Second) of Contracts § 265 cmt. a (1981).

131. What distinguishes frugtration of purpose from the defense of impracticability isthat in atrue case of
frudration, it is not that either party's performance has become impaossible or sgnificantly more difficult than
originally contemplated. Rather, the party seeking discharge on frugtration grounds can till perform under
the contract, but no longer has the motivation to do so which origindly induced its participation in the
bargain. Nicholas R. Weiskop, Frustration of Contractual Purpose -- Doctrine or Myth?, 70 St. John's
L. Rev. 239, 240 (1996).

1132. This Court has not recognized frustration of purpose as a defense to a breach of contract action. In
United Statesv. Moulder, 141 F.3d 568 (5t" Cir. 1998), the Fifth Circuit Court of Appedls considered
the frustration doctrine within the context of a crimina plea agreement. Lonnie Moulder and Steven Helden
pled guilty to afirearm offense in exchange for the government's promise "not [to] pursue any other charges
... aidng directly out of the facts and circumstances surrounding this offense or any other offense of which
the United States is currently aware.” 1d. at 570. Moulder and Heiden successfully chalenged their
convictions based on an intervening change in the law under which their conduct was no longer considered
crimind. The district court vacated the convictions but, that same day, Moulder and Heiden were indicted
on the drug charges that, under the plea agreement, had not been pursued earlier. 1d.

1133. Relying upon Section 265 of the Restatement, the court held that the government's contractudl
obligations under the agreement were discharged under the frustration of purpose doctrine. 1d. at 572. The
court explained, "[t]he comments to this section provide that 'the purpose that is frustrated must have been a
principa purpose of that party in making the contract. . . . The object must be so completely the basis of the
contract that, as both parties understand, without it the transaction would make little sense” Id. (quoting
Restatement (Second) of Contracts § 265 cmt. a(1981)). Finding that the underlying purpose of the plea
agreement was to avoid the uncertainty of ajury verdict and to ensure that the defendants served time for
the firearms offenses, the court noted that "[a] basic assumption underlying the parties purposes was their
belief that the conduct . . . amounted to aviolation of 8 924(c)". 1d. Because the parties assumptions and
obligations were dtered by a subsequent United States Supreme Court decision and successful chalenges
to the statute under which the defendants were convicted, the court held "the underlying purpose of the
[pled] agreement [was| frustrated and the basis of the government's bargain [was| destroyed. Thus, under
the frustration of purpose doctrine, the government's plea agreement obligations became dischargegble.”

134. In the ingtant case, 4-County contends that it has satisfied the three criteria for finding frustration of
purpose. Firdt, the purpose that is frustrated must have been a principa purpose of 4-County in making the
contract. 4-County claimsthat its purpose in entering into the Service Area Agreement was to avoid the
costs associated with a protracted eminent domain proceeding when the City's acquigition of its service



rights and distribution facilities was unavoidable. After dl, the time and expense of such a proceeding would
surely be subgtantid. The City, however, refers to the agreement itsdf, arguing that the parties purposein
entering into the agreement was "[t]o avoid wasteful duplication of facilities and uneconomic service to
ultimate consumers; and . . . to prevent wasteful investments and uneconomic service arrangementsin the
operation and extension of their respective distribution systems.”

1135. Second, the frustration must be subgtantial. Isit "so severethat it is not fairly to be regarded as within
the risks that 4-County assumed under the contract?' Thislikely goesto the foreseesbility of the 1987
amendments. As with the impossibility defense, "if acontingency may be guarded againg by the partiesin
the contract, i.e., it isforeseeable or within the control of one of the parties, its occurrence will not discharge
the parties obligations under the contract.” Green, 618 So. 2d at 78.

1136. Findly, the non-occurrence of the frustrating event must have been abasic assumption on which the
contract was made. Again, 4-County maintains that it would not have entered into the contract if it had
known of the 1987 amendments. The City's possessing an absolute right to take 4-County's service rights
and didribution facilities was something 4-County contends it assumed would not change. Clearly,
however, 4-County knew that it was within the power of the legidature to change the law. It could have but
failed to condition the continued effectiveness of the contract upon the availability of eminent domain.

C.

1137. The City acknowledges that the Public Service Commission must approve its purchase of 4-County's
sarvice rights and distribution facilities. However, it disagrees with the trid court's holding to the extent that
the court found that in order for the Public Service Commission to gpprove the purchase, it must first
determine that 4-County was not providing "reasonably adequate”’ servicein the area. The City agrees such
afinding would be required if it were attempting to acquire 4-County's service rights and distribution
fadilities through its right of eminent domain. However, the City daimsthat it is not atempting to exercise the
right of eminent domain and therefore, 88 77-3-17 and 77-3-21 are ingpplicable to the present case.
Rather, the City contends it is attempting to acquire the property through a"voluntary sa€" as provided for
in the Service Area Agreement. It notes "the use of Starkville€'s power of eminent domain was obvioudy
unnecessary because 4-County had previoudy agreed to voluntarily sdl Starkville any of its service rights or
digtribution facilities found within any newly annexed territory."

1138. A utility may sdll its certificate of public convenience and necessity or any subgtantial part of its
property subject to Commission gpprova. Miss. Code Ann. § 77-3-23. If, following a hearing, the
Commission determines "that the transaction is proposed in good faith, that the proposed assignee, lessee,
purchaser or trandfereg, isfit and able properly to perform the public utility services. . . and that the
transaction is otherwise consistent with the public interet, it may enter an order gpproving and authorizing
such sde. . . upon such terms and conditions as it shdl find to be just and reasonable and with such
modifications asit may prescribe” 1d.

1139. Though the chancellor did not characterize this case as an "eminent domain” action, his statement that
"Starkville makes no clam as to the inadequacy of the service of Four County" suggests he may have
treated it as such. However, this action is more properly characterized as a breach of contract action
wherein the City seeks to specificdly enforce its agreement with 4-County to purchase its service rights and
digtribution facilities upon annexation of an area within 4-County's service area.



140. Miss. Code Ann. 8 77-3-23 dlows a utility to sdll its certificate of public convenience and necessity
subject to Commission approval. Moreover, 8§ 77-5-231(c) (2000) grants a utility the power to dispose of
property, tangible or intangible, while subsection (h) alows the utility "[tjo make any and al contracts
necessary or convenient for the full exercise of the powersin this article granted, including, but not limited
to, contracts with . . . [a] municipality for the purchase or sale of energy and/or the acquisition of al or any
part of any system. .. ."

141. We have determined that the contract is enforceable. Accordingly, the review conducted by the
Commission should be in keegping with the requirements of a negotiated sde rather than those of eminent
domain.

d.
1. Board Approval Under Section 77-5-237(6)

142. The chancellor relied upon Miss. Code Ann. § 77-5-237(6) (2000) in finding that the promise made
by 4-County in 1963 to sdl unknown digtribution facilities in the future was illegdl. He explained, "Four
County could only sdl at that future timeif its members should vote to sell or its future board of directorsin
good faith should then find (1) the sdle to bein the best interest of Four County and (2) the other facts
necessary for the sale to be authorized by law. . . . The Four County promise wasillegd."

143. Miss Code Ann. § 77-5-237(6) provides that non-profit electric power associations formed under 8
77-5-205 may sl property. It states, "[t]he board of directors may, without authorization by the members,
sd|, mortgage, lease or otherwise encumber or dispose of (&) any of its property which, in the judgment of
the board, is neither necessary nor useful in operating and maintaining the corporation's system and which in
any one (1) year shall not exceed ten percent (10%) in value of al of the property of the corporation . . . ."

144. The City maintains that 4-County's board of directors asit existed in 1963 made the requisite findings
mandated by Section 77-5-237. The City relies on the provision in the agreement which recites the parties
purpose in forming the agreement, aleging it congtitutes a finding by 4-County's board of directors that
continuing to maintain and operate its distribution system within the municipaity would be "neither necessary
nor useful in operating the corporation’'s system.”

145. 4-County responds that its 1963 board of directors could not make a contract to sell "undetermined
facilities and rightsin undetermined aress at undetermined times in the future at undetermined prices” 4-
County notesthat it isimpossible to determine the propriety of asdeif the facts surrounding it are unknown.

146. The only Missssippi case discussing Section 77-5-237 isingpplicable, asit discusses adirector's
breach of hisfiduciary duty. McNair v. Capital Elec. Power Ass'n, 324 So. 2d 234 (Miss. 1975).
However,inHumble Oil & Ref. Co. v. State, 206 Miss. 847, 41 So. 2d 26 (1949), this Court held that
where the terms of the county board of supervisors and the county superintendent of education expired on
December 31, 1947, they could not renew existing oil and gas leases which expired on April 7, 1948. The
Court explained, "[h]ere the terms of office of the members of the board and of the county superintendent

of education expired December 31, 1947, yet they attempted to make a contract to go into effect during the
term of their successors, preempting the latter from their right and duty to attend to the matter themselves.”

147. The chancdllor rdied upon Humble Oil infinding that:



aboard of supervisors may not bind itself or its successors by contract from their right and duty to
exercise the power given by statute, whenever, in its judgment or discretion it is deemed necessary to
exercise a clearly granted power. That principle is applicable to the exercise of power granted to both
Starkville and Four County as regards their respective duties as fiduciaries providing eectric power to
their respective customers. Both public utilities are owned by their user members or their user citizens.
Neither board could bind their successor boards with regard to future decisions on the subject
matters of certificates of public convenience and necessity and of franchises.

The City disinguishesHumbl e QOil, arguing that the rule is gpplicable only to a county board of
supervisors, and not to 4-County's board of directors as 4-County is a private non-profit corporation, not a
governmental body. See NLRB v. Natchez Trace Elec. Power Ass n, 476 F.2d 1042 (5th Cir. 1973).

1148. Other courts have considered whether aboard of directors entry into a contract for an indefinite
period of time unreasonably binds the hands of future directors. InTuscon Fed. Sav. & Loan Assn v.
Aetna Inv. Corp., 245 P.2d 423, 428 (Ariz. 1952), the Arizona Supreme Court upheld a contract under
which the defendant Savings and Loan Associaion agreed to buy exclusively from the plaintiff al insurance
policiesit required in connection with its business notwithstanding the fact that the contract bound the
defendant corporation beyond the terms of its officers and directors who were acting when the contract
was sSgned.

1149. Some courts, however, have invalidated contracts which extend beyond the terms of the then-acting
board of directors. Those cases involve employment contracts whereby the corporate officers have
attempted to employ a person for a period extending beyond their terms. See Massman v. Louisiana
Mfg. Cooperage Co., 149 So. 886, 1002 (La. 1933); Clifford v. Firemen's Mut. Benev. Assn, 249
N.Y.S. 713, 714 (N.Y. App. Div. 1931); Edwards v. Keller, 133 S\W.2d 823, 825-26 (Tex. Ct. App.
1939); Kline v. Thompson, 240 N.W. 128, 131-32 (Wis. 1932).

150. In Tuscon Fed., the Arizona Court explained, "[i]t is the policy of the lawv as wdl asthe courtsto hold
corporations to their contracts the same as natura persons. . . . Thiswas not an employment contract, but
an agreement to purchase a commodity, i.e., insurance. A natura person could have made such along term
contract and we see no reason why this corporation should not also be permitted to do s0.” 1d. at 428.
Notably, the Arizona Supreme Court later stated that its comments regarding employment contractsin
Tuscon Fed. were dicta Hernandez v. Banco De Las Americas, 570 P.2d 494, 497 (Ariz. 1977). In
that case, the court upheld a contract under which the board of directors of the defendant bank entered into
aone-year contract with the plaintiff's predecessor that extended beyond the term of board. The court held
that the contract operated as an informa modification or waiver of bylaws providing that officers would
serve for aone year term and at the pleasure of the board of directors. 1d.

151. We conclude thet there are no statutory or other lega impediments to the 4-County board's gpproval
of the contract in question.

2. [llusory Promise

152. Additionaly, the chancery court found " Starkville's promise to buy what the Four County Board of
Directors could not sell without on each occasion exercising their independent judgment as trustees for the
membership was illusory. In 1966 the legidature added the requirement of the participation of the Public
Service Commission in any sale of apublic utility's certificate. . . ." The City contends the chancdlor erred in



itsfinding, as it was bound by its promise to either purchase 4-County's service rights and distribution
facilities or to grant 4-County afranchise. Smilarly, it maintains 4-County could either sdl itsright and
facilities or accept the franchise.

1153. This Court has stated, "[b]y the phrase 'illusory promise is meant words in promissory form that
promise nothing; they do not purport to put any limitation on the freedom of the aleged promisor, but leave
his future action subject to his own future will, just as it would have been had he said no words at al."
Krebs ex. rel. Krebsv. Strange, 419 So. 2d 178, 182 (Miss. 1982) (quoting Corbin on Contracts, § 145
at 211 (1952)). In Strange, the Court held that an insurer's promise not to offer to renew the insurance
contract upon the termination of the present policy wasillusory. I d. at 183.

154. The City's promise to either purchase 4-County's service rights and distribution facilities or grant 4-
County afranchiseis not illusory. In this concluson, the court erred.

e.

165. The City contends the chancellor erred in determining that the contract provison granting 4-County a
"twenty year no codt” franchise wasillegd. Alternatively, it maintains that even if that contract provison is
illegd, the agreement does not fail. It cites numerous cases in which courts have enforced a valid contract
provison while a the sametime invdiding anillegd provison.

156. The chancellor relied upon 1942 Code provisons in determining that the City's promise to grant 4-
County an exclusive franchise for twenty years at no cost wasillega when made in 1963. Section 7716-
05(e) of the 1942 Code, now codified at Miss. Code Ann. § 77-3-17, provided that "[a]ny co-operative
which shdl operate within any areaof amunicipdity shdl likewise pay such municipaity two per cent (2%0)
of the co-operative's gross revenue from salesto resdential and commercid customers within said
municipdity.” Smilarly, municipdities were prohibited from granting any firm or corporation an exclusve
franchise. Section 3374-85, now Miss. Code Ann. § 21-27-1 (2001), stated "[n]o municipdity shall have
the power to grant to any person, firm or corporation any exclusive franchise or any exclusveright to use or
occupy the streets, highways, bridges, or public places in such municipdity for any purpose. . . . " Findly,
Miss. Code Ann. § 21-13-3 (2001) requires avote by municipa residents before a municipaity may grant
afranchise. "In addition, every franchise or grant of any kind to use or occupy the street, highway, bridges,
or other public places of such municipdity to any inter-urban or street railway, railroad, gas works, water
works, dectric light or power plant, heeting plant, telephone or telegraph system, or other public utility
operating within such municipality must be approved by the passage of the ordinance granting same by a
mgjority of the qudified eectors of such municipdity voting thereon at a generd or specid dection.” Id.

157. The City asserts that the agreement does not grant an "exclusive” franchise and that thereis no
prohibition againgt it waiving the 2% fee prescribed in Miss. Code Ann. 8§ 73-7-17. It does not respond to
the argument that areferendum is required under Miss. Code Ann. 8 21-13-3.

168. The City maintains, however, that even if the provision regarding the grant of an exclusive, no cost
franchiseisillegd, the court may Hill enforce the provison regarding its purchase of 4-County's rights and
fadlities. It reliesupon Charles Weaver & Co. v. Phares, 185 Miss. 224, 188 So. 570 (1939), where this
Court held that "[w]here (as here) an agreement founded on alega congderation contains severa promises,
or a promise to do severd things, and a part only of the things to be done areillegd, the promises which
can be separated, or the promise, so far asit can be separated, from theillegdity, may bevdid." See also



Transamerica Ins. Co. v. Avenell, 66 F.3d 715, 722 (5t" Cir. 1995) (holding under Texas law, where
subject matter of contract islegd, but contract containsillegd provison, illega provison may be severed
and valid portion enforced); Smith v. Orkin Exterminating Co., 791 F. Supp. 1137, 1142 (S.D. Miss.
1990) (providon of extermination contract that established one-year limitations period for ingtigating suit, in
violation of Missssppi law, did not make contract's limitation of liability clause unenforcesble, where
clauses were not mutualy dependent, and alegedly unenforceable clause could be severed from remainder
of contract without reforming substance of contract). We gpply the principles enunciated in Phares, 188
So. a 570, and conclude that the franchise provisonis not void asillegd.

f.

159. The chancdlor dso invaidated the agreement because it contained a provision requiring arbitration.
The chancdlor found that "[t]he attempt to enter into a contract of binding arbitration without aright of
revocation before the arbitration award is returned, was contrary to law in 1963. . . . Theresult isthat the
1963 agreement was not a binding contract to buy and sell. That a 1998 contract agreeing to set a purchase
price by arbitration might be binding need not be addressed.”

1160. In support of his determination, the chancellor cited Machine Prods. Co. v. Prairie Local Lodge
No. 1538, 230 Miss. 809, 94 So. 2d 344 (1957). The City claimsthis Court's decisionin | P
Timberlands Operating Co. v. Denmiss, 726 So. 2d 96 (Miss. 1998) overruled Machine Prods. Co.
It notes that Denmiss involved a 1945 agreement to arbitrate. Therefore, the City maintainsthat if a 1945
agreement to arbitrate was vaid then surdly the 1963 Service Area Agreement containing an arbitration
provisonisvaid aswell.

161. To the extent the chancellor relied upon Machine Prods. Co. v. Prairie Local Lodge, 230 Miss.
809, 94 So. 2d 344 (1957), he was in error. Denmiss involved an agreement between Southern Kraft
Timberland Corporation, adivison of Internationa Paper Corporation, and Denkmann Lumber Company
whereby Kraft leased approximately 140,000 acres of Missssippi land from Denkmann. Kraft dso leased
approximately 95,000 acres of Louisanaland from Denkmann under another |ease agreement. Internationa
Paper subsequently sued to confirm its property rights under the agreements which contained arbitration
clauses.

1162. On gppedl, this Court began by recognizing the principles established in Machine Prods. Co.:

It is settled at common law that a generd agreement, in or collaterd to a contract, to submit to find
determination by arbitrators the rights and liabilities of the parties with respect to any and dl disputes
that may theresfter arise under the contract is voidable at will by ether party a any time beforeavalid
award is made, and will not be enforced by the courts, because of the rule that private persons
cannot, by a contract to arbitrate, oust the jurisdiction of the legaly condtituted courts.. . . Whether the
foregoing rule, which has varioudy been atributed to early jealousy of the courts concerning the
exclusiveness of their jurisdiction and to consderations of public palicy, rests on a satifactory basis
has been questioned, but it has been so0 long settled that the courts are unwilling to disturb it.

Id. a 103 (quoting Machine Prods. Co. v. Prairie Local Lodge No. 1538, 230 Miss. 809, 94 So. 2d
344, 348 (1957)). However, this Court recognized a contrary line of case law that had existed in
Mississippi Snce at least 1917. 1d. "This sate, as a matter of public policy, has long alowed partiesto
arbitrate their differences and to give effect to an arbitration award.” 1d. a 104 (citing Scottish Union &



Nat'l Ins. Co. v. Skaggs, 114 Miss. 618, 75 So. 437, 438 (1917)). The Court recognized that in 1948, it
had previoudy held that "Articles of agreement to arbitrate, and awards thereon are to be liberaly
construed so as to encourage the settlement of disputes and the prevention of litigation, and every
reasonable presumption will beindulged in favor of the validity of arbitration proceedings. 1d. (quoting
Hutto v. Jordan, 204 Miss. 30, 36 So.2d 809, 812 (1948)). Accordingly, the Court overruled the line of
case law that prohibited agreements to arbitrate.

163. In the ingtant case, the chancellor's reason for invalidating the agreement was that the arbitration
provision did not dlow "aright of revocation” before the arbitration award was returned. Though Denmiss
overrules Machine Prods.,, it does not address the right of revocation.

164. The City also arguesthat the Federa Arbitration Act clearly approves agreementsto arbitrate. The
Federd Arbitration Act provides:

A written provison in any maritime transaction or a contract evidencing atransaction involving
commerce to settle by arbitration a controversy thereafter arising out of such contract or transaction,
or the refusal to perform the whole or any part thereof, or an agreement in writing to submit to
arbitration an existing controversy arisng out of such a contract, transaction, or refusd, shdl be vdid,
irrevocable, and enforcesble, save upon such grounds as exist at law or in equity for the revocation of
any contract.

9U.S.C. 8§2(1976). In Denmiss, this Court held that becauise the agreements concerned the leasing of
timberlands, they "evidence[d] atransaction in interstate commerce.” 726 So. 2d at 107 (quoting Peoples
Sec. Lifelns. Co. v. Monumental Life Ins. Co., 867 F.2d 809, 813 n.4 (4th Cir. 1989)). The Court
explained, "that the timber industry, on a nationd leve, meets the minimum threshold of affecting or bearing
upon interstate commerce, and thus initiating the Federd Arbitration Act.” I d.

165. An agreement between a municipaity and arura eectric cooperative concerning the purchase of
sarvice rights and digtribution facilities within a single Mississppi county likely does not "affect or bear upon
interstate commerce.” Nevertheless, we hold that the presence of an arbitration clause does not render the
contract illegal. We need not and do not pass upon the question of the extent to which the arbitration clause
is enforceable.

g.
1166. The chancellor found that the Service Area Agreement was perpetua and thus, unenforceable:

The language in the agreement in 1963 providing for the agreement to last aslong as either party, both
public utilities, and their successors and assigns shdl provide dectricity within their jurisdictions,
causes the agreement to be intended to be ether perpetud, determinate upon ahighly unlikely event
not reasonably foreseegble or indeterminate and therefore terminable a will or after areasonable
time. The Court finds thet the intent of the parties, determined from the language in the agreement and
the exigting law which was incorporated therein, was to agree to agree in the future so as not to have
to litigate in a condemnation trid and to settle their digputes asto their soleissue, just compensation,
ether by negotiation or arbitration at that time. . . . Perpetud contracts by municipdities are generaly
consdered invaid.

167. In making his decison, the chancedllor relied upon Echols v. New Orleans, Jackson, & Great



N.R.R., 52 Miss. 610 (1876) wherein this Court held that a contract entered into to furnish articles or
supplies a a specified price, and without limit as to duration, will not be construed as a perpetud contract
but rather as terminable at the pleasure of ether party, or that the thing to be done shal be performed within
areasonable time,

168. The City contends the court ignored the plain language of the contract providing it would remain in
effect "aslong as either of the parties hereto shal distribute eectricity in the area of service herein described
...." It rdlies upon severa authorities in support of its assertion that "as long as the termination date of the
contract is fixed on the happening of a sated event, the duration is fixed with sufficient certainty no matter
how uncertain the occurrence of the event may be" See Jordon v. Mallard Exploration, Inc., 423 So.
2d 896, 898 (Ala. Civ. App. 1982) (a contract for permanent employment will last as long as the employer
shal be engaged in business and has work for the employee to do).

169. Under Mississippi law contracts for an indefinite period are terminable at will by either party upon
giving reasonable notice to the other party. American Chocolates, Inc. v. Mascot Pecan Co., Inc., 592
$S0. 2d 93, 95 (Miss. 1991) (agreement between American Chocolates and Mascot Pecan that if American
Chocolates secured Henco as a customer of Mascot Pecan's products then American Chocolates would be
paid acommission of five percent on the sales price of al products sold by Mascot Pecan to Henco);
Hazell Machine Co. v. Shahan, 249 Miss. 301, 318-19,161 So. 2d 618, 624 (1964) (an ora contract
entered into between a manufacturer and a deder for the handling of manufacturer's rebuilt motors was
subject to termination by either party a will by giving of reasonable notice where no time limitation was
fixed in the contract). By contrast, contracts that are intended to last forever are not terminable at will.
Gerachi v. Sherwin-Williams Co., 156 Miss. 36, 125 So. 410, 411 (1930) (the contract made in 1926
was not to be performed within any definite specified time, but was to endure forever, subject to the
payment of indebtedness incurred thereunder).

1170. Resolution of this issue depends upon whether the contract is for an indefinite period or whether it was
intended to last forever. Continuing until either party ceases to digtribute eectricity within the area could
concaivably last forever. It is certainly terminable upon the occurrence of a specific event, the cessation by
ether party of offering dectrica service in the area. That is not an indefinite period such that the contract is
terminable & will.

71. The chancdlor found,

Assuming the parties agreement to submit the determination of the purchase price to arbitration, was
designed to determine the just compensation due for the purchase, and the Court so finds, no
monetary profit or loss was intended to be occasioned to ether party by their promises. Therefore the
agreement created no monetary benefit of bargain to ether party other than the foregoing of litigation
expenses to both in the event of any future annexation. Four County's argument as to damage to the
remainder of its customers would be a proper consideration by the arbitrators, and the result to
Starkville would be to prevent the passing on to its customers of any savings by way of lesser rates as
thelossto rurd customers would necessarily be passed on to the urban customers.

The City explains its motives in entering into the agreement from the words of the contract itsdf asto "avoid
wasteful duplication of facilities and uneconomic service arrangements. . . ." Moreover, it contends that



amply because there was no monetary benefit, that fact alone does not invaidate the agreement. We do not
assume that maintaining or acquiring a customer base is without economic consequences. The grant of
summary judgment is not affirmable on that basis

172. The City contends that the chancdlor erred in refusing to specificaly enforce the Service Area
Agreement based on one sentence in the chancellor's opinion which provided "[ The Agreement] certainly is
not such an agreement as should be specificaly enforced in equity.” We hold that the contract is vaid. While
we need not discuss the appropriate remedy &t this juncture, we do not view the verbiage of the
chancdlor's opinion to preclude consderation of specific performance as the gppropriate remedy. We leave
that to the chancellor on remand.

B
173. The City contends the court erred in finding that it would be againgt public policy to awvard actud
damages againgt arura cooperative. It clams that damages should be awarded against 4-County the same
as any other Missssippi corporation. The City cites casesin which 4-County was sued and ordered to pay
monetary damages. Those cases, however, involve individud plaintiffsinjured by 4-County's power lines.

See 4-County Elec. Power Ass'n v. Clardy, 221 Miss. 403, 73 So. 2d 144 (1954); Gifford v. Four-
County Elec. Power Ass'n, 615 So. 2d 1166 (Miss. 1992).

9174. The chancdlor found that,

Legd damages for breach of contract payable by one public utility to another public utility to the
ultimate prejudice of one group of public consumers for the benefit of another group, are not a proper
form of relief in this case, and such aresult is certainly one which the Public Service Commissonis
charged to prevent by virtue of the necessity of their required approva of any acquistion of a
certificate of public convenience and necessity whether by sde or cancellation for condemnation. . . .
Any award of legal damages would aso violate public policy and therefore be unconscionable.

The chancellor cited no authority for his finding other than public policy and adesire to avoid the utility's
passing the codts of litigation on to its customers.

175. Miss. Code Ann. 8 77-5-231(a) provides that a non-profit rural electric association may "sue and be
sued." Implicit in the ability to be sued isthe fact that damages may be awarded againg the utility.
Moreover, the statute does not prohibit a suit by one utility against a non-profit rura eectric association.

1176. For the foregoing reasons, the summary judgment is reversed, and this matter is remanded to the
chancery court for further proceedings consstent with this opinion.

177. REVERSED AND REMANDED.

PITTMAN, CJ.,,SMITH, PJ.,, WALLER, EASLEY, CARLSON AND GRAVES, JJ.,
CONCUR. McRAE, P.J., AND COBB, J.,, CONCUR IN RESULT ONLY.

1. This Court held that the amendments were congtitutiond in Cities of Oxford, Carthage, L ouisville,



Starkville & Tupelo v. Northeast Miss. Elec. Power Assn, 704 So. 2d 59 (Miss. 1997).

2. Miss. Code Ann. 8 75-2-615 (1972) recognizes "excuse by failure of presupposed conditions’ as
excusng asdler from timely ddivery of goods under a contract where his performance has become
commercidly impracticable because of unforeseen supervening circumstances not within the contemplation
of the parties at the time of contracting. There are no Mississppi cases construing the statute.



