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EN BANC.

SMITH, PRESIDING JUSTICE, FOR THE COURT:

1. On March 1, 2000, Rondd Ostrander was convicted of afirst offense D.U.I. in the Circuit Court of
Greene County. Aggrieved by the judgment entered on the jury's decision, he timely perfected this apped.

FACTS

2. On February 24, 1996, Ronad Ostrander was arrested by Mississippi Highway Patrol Sergeant
Tommy Henderson a aroad block in Greene County for driving under the influence of acohol. The arrest
was based on Henderson's observations of indicia of intoxication, Ostrander's admission that he had been
drinking, and the presence of beer in Ostrander's car. Ostrander refused to submit to the intoxilyzer test. He
was charged with aD.U.l. second offense.

113. Ostrander was tried and convicted in the Justice Court of Greene County with his sentencing delayed
"pending a DUI appeded from the Municipa Court of Leakesville"" Ostrander filed a notice of apped
pursuant to Miss. Code Ann. 8§ 99-35-1 to the Circuit Court of Greene County. His motion for ajury tria
was granted. The State offered one witness at the trid, the Mississppi Highway Patrolman who issued the



DUI, Trooper Tommy Henderson. The State attempted to introduce a court abstract to support the charge
of asecond offense DUI. Defense counsel objected and argued, inter dia, that the first conviction had been
dismissed, and thus, could not be used to support the charge of a second offense DUI. Thetrid judge
sustained the objection to the introduction of the abstract.

4. The trid then proceeded with the cross-examination of Trooper Henderson. After brief redirect
examingation, the State rested. Ostrander moved for a directed verdict asserting that the State failed to prove
the dement of a prior conviction, and as aresult, falled to prove arequired eement of its case. Thetrid
judge overruled the motion for a directed verdict as to the case asawhole, but ruled that afirst offense

DUI isalessar-included offense of a DUI second offense. He alowed the case to go the jury asa DU first
offense. The jury found that Ostrander was guilty of aDUI first offense. Thetria judge sentenced

Ostrander to 48 hoursin the Greene County jail, a $1,000 fine, and costs of court. Ostrander promptly
moved for anew trid, or in the dternative, for aJNOV. This motion was denied. Aggrieved, Ostrander
perfected his apped to this Court. He raises the following issue:

WHETHER THE TRIAL COURT ERRED WHEN, AFTER DIRECTING A VERDICT IN
FAVOR OF THE DEFENDANT ON THE CHARGE OF DUI SECOND OFFENSE, THE
TRIAL COURT ALLOWED THE STATE TO AMEND THE CHARGE TO DUI FIRST
OFFENSE

STANDARD OF REVIEW

15.Questions of law are reviewed de novo. Department of Human Servs. v. Gaddis, 730 So. 2d 1116,
1117 (Miss. 1998).

DISCUSSION

6. At the close of the State's case, Ostrander moved for adirected verdict. The trial judge denied
Odtrander's mation as to the entire case. He held that afirgt offense D.U.I. isalesser-included offense of a
second offense DUI and alowed the issue to go before the jury on the question of the DUI firgt offense. To
put our discussion in context, areview of the arguments and ruling is necessary:

BY MS. PAMELA CASTLE: Comes now the Defendant at the close of the State's case and moves
for adirected verdict in this matter. Motion for adirected verdict is consdered in looking at al the
evidence mogt favorable to the State. Mr. Ostrander is charged with aticket of a second offense.
There's been no proof of aprior conviction at this stage of the case, and the State has rested. With
that lacking, we would moveto dismiss. . .

*k*k*%k

BY THE COURT: On that badsis, it will be denied. Go ahead.

BY MS. PAMELA CASTLE: Okay. Can | have a specific reasoning as to why that would be
denied, Y our Honor? If they fall to prove the dement & all.

BY THE COURT: Wdl, the git of this offense is operating a motor vehicle while impaired. The
enhancement provided by the first, second and third offenses concerns punishment. And amendments
can be alowed to conform to the evidence and the proof here. And certainly first offense DUI or firgt



conviction DUI isalesser offense of the second offense, which is alesser offense of athird or felony
offense. So, for that reason the gist of the offense, the falure of the introduction of the evidence of a
prior conviction is not fatd here. So, | will deny your motion.

BY MS. PAMELA CASTLE: But they have not moved to amend. They have charged him with a
DUI second offense.

BY THE COURT: | denied the mation. ..

However, this did not end the discussion about Ostrander's motion for adirected verdict. Shortly following
the above discussion, yet more discussions were had:

BY THE COURT: - - With regard to ingtructing the jury, there is no proof of afirs offense. So, you
are correct in the posture of the case a this point. | took your motion for a directed verdict on the
entire case, which | denied. With respect to driving under the influence second offense, yes, the
charge will have to be reduced based upon the proof.

BY MS. PAMELA CASTLE: Reduced on whose motion, Y our Honor?
BY MR. [PROSECUTOR] BURHORN: It's alesser included offense.

BY THE COURT: It'salesser included offense. | will direct averdict on that grounds, if you would
like me to, on second offense DUI But driving under the influenceis alesser included offense.

Does the State have a motion?

BY MR. BURHORN: Y our Honor, we would amend to show, ask the Court to amend to proceed
onaD.U.l. driving under the influence first offense. And the second offense, Snceit was | guess
dismissed, we have to proceed just on the DUI

7. Ostrander first argues that proof of aprior DUI conviction is anecessary element for his conviction of a
second offense DUI. The State agrees. Ostrander was on tria for the following violations of Miss. Code
Ann. § 63-11-30(2)(b):

(1) It isunlawful for any person to drive or otherwise operate a vehicle within this state who (a) is
under the influence of intoxicating liquor . . .

(2)(b) "Upon any second conviction of any person violating subsection (1) of this section, the offenses
being committed within a period of five (5) years, such person shdl be fined not less than Six Hundred
Doallars ($600.00) nor more than One Thousand Five Hundred Dollars ($1,500.00) and shdl be
imprisoned not less than ten (10) days nor more than one (1) year and sentenced to community
sarvice work for not less than ten (10) days nor more than one (1) year.

18. Weaver v. State, 713 So. 2d 860, 865 (Miss. 1997) (holding that "[t]he State has to prove the prior
[DUI] charges and convictions of the defendant in order to meet its burden and obtain a conviction for a
Felony DUL."), Williams v. State, 708 So. 2d 1358, 1362-63 (Miss. 1998) (reaffirming that the " State
has to prove the prior [DUI] convictionsin order to meet its burden under Miss. Code Ann. 863-11-30(2)
(c) and obtain aconviction for felony DUL."), and Smith v. State, 736 So. 2d 381, 383 (Miss. Ct. App.
1999) (dso holding that prior convictions are necessary e ements of felony DUI), demondrate that a prior



conviction is a necessary eement of the underlying charge.

119. These cases occurred within the context of felony DUI prosecutions, i.e. aprosecution for athird or
subsequent DUI pursuant to Miss. Code Ann. 8 63-11-30(2)(c). The appellants in each of the three cases
adleged assgnments of error due to the denid of their respective requests for bifurcated trials. Among the
arguments presented for bifurcating the trials was that the prior sentences were for enhancement purposes
only, i.e. they were not substantive dements of afelony DUI charge. We expresdy regjected this argument in
this context. Specificaly, in Williams, 708 So. 2d at 1363, we stated:

Miss. Code Ann. § 63-11-30(1) (1996) enumerates what actions will subject a person to
prosecution for aDUI. As stated earlier, "defining crimes and prescribing punishments are exclusively
legidative functions as amatter of congtitutiona law.” (citations omitted.) What condtitutes (i.e. the
elements) afelony DUI is defined by the legidature in Miss. Code Ann. 863-11-30(2)(c) (1996).

Following this andyssin the case presently before us, it necessarily follows that aprior DUI convictionisa
necessary element of a DUI second offense. Our inquiry, therefore, proceeds to Ostrander's next argument.

110. Ostrander arguesthat Miss. Code Ann. § 63-11-39 (1996), dong with this Court's opinion in Harris
v. State, 723 So. 2d 546 (Miss. 1997), preclude the jury from convicting Ostrander of first-offense DUI.
Section 63-11-39 provides. "The court having jurisdiction or the prosecutor shal not reduce any charge
under this chapter to alesser charge.” The State argues that no such reduction occurred in this case, but,
rather, the trial judge entered only a partid directed verdict as to the greater offense and submitted the
lesser-included offense of firg-offense DUI to the jury.

111. The language of 8§ 63-11-39, even strictly construed, does not support Ostrander's argument. The sole
function of § 63-11-39 isto prohibit reduction of DUI charges to non-DUI charges. The modifying phrase
"under this chapter,” signifying DUI offenses, is not repeeted after the phrase "to alesser charge.”
Furthermore, prior to 1996, the prohibition againgt reducing charges gpplied only to individuas whose
blood was shown to contain ten one-hundredths percent (.10%) or more by weight volume of acohol by
chemicd andysis of the person's breath or blood. These statutes are pend in nature. The purpose of 8§ 63-
11-39, both prior to 1996 and as amended, was to prevent those charged with DUI from receiving
reduced charges of non-DUI offenses. To accept Ostrander's argument that the purpose of § 63-11-39is
to prevent the jury from convicting Ostrander of afirgt-offense DUI when a second-offense was charged
would thwart the purpose of this statute. If such were the purpose of the statute, the prior application of the
prohibition to those with .10% blood acohol content would be absolutely meaningless.

7112. The Attorney Genera has likewise interpreted the "lesser charge” referred to in § 63-11-39 to mean
non-DUI offenses. Op. Miss. Att'y Gen. 93-0437 (July 19, 1993). The Attorney Genera reached the same
conclusion after the 1996 amendment, stating that "'no DUI charge may be reduced to a non-DUI charge
after July 2, 1996." Op. Miss. Att'y Gen. No. 96-0617 (Sept. 6, 1996).

1113. Furthermore, there has been no reduction in the charge here. As stated in Mcl lwain v. State, 700

So. 2d 586, 588-89 (Miss. 1997), an indictment for felony DUI must charge: (1) the accused with having a
prior DUI conviction, and (2) the accused with committing the present DUI offense. The charge of a
second-offense DUI necessarily includes the charge of first-offense DUI. Section 63-11-39 does not
prevent Ogtrander from being convicting of a"lesser” offense where he has been charged with afdony
which necessarily includes the lesser offense. Logicaly, he has been charged with both.



114. ThisCourt'sdecisonin Harris v. State, 723 So. 2d 546 (Miss. 1997), does not prevent the jury
from convicting Ostrander of firs-offense DUI. In Harris, this Court concluded that "where the accusatory
pleading fails separately to charge lesser included offenses, and the court grants a motion for directed
verdict of acquittal, the judgment of acquittal on the charged offense includes acquittal on al uncharged
lesser included felony offenses.” I d. at 549. This holding must not be interpreted outside the factual and
procedura context of Harris. InHarris, thetrid court's grant of the defendant's motion for directed
verdict was an "gpparently unqudified acquittal.” 1d. at 548. This Court observed, "The difference between
adirected verdict and ajury verdict lies only in the source; the effect of the acquittd isthe same in either
case" 1d. (ating State ex rel. Robinson v. Blackburn, 367 So. 2d 360, 362-63 (La. 1979)). The Court
aso dated that "a judgment of acquittal, whether entered by jury verdict or by grant of adirected verdict
should be accorded equal weight and consequences. | d. (citing People v. McElroy, 208 Cal.App.3d
1415, 256 Cal.Rptr. 853, 858 (1989)). In the case at bar, the trid judge expressy limited his directed
verdict to the second-offense DUI. Such an acquittal, accompanied by an indication that the judgment did
not encompass acquittal of the lesser-included offense, does not protect Ostrander from lighility for the
lesser offense necessarily included in the second-offense DUI. Miss. Code Ann. § 99-19-5 (2000)
specificaly provides:

On an indictment for any offense the jury may find the defendant guilty of the offense as charged, or of
any atempt to commit the same offense, or may find him guilty of an inferior offense, or other offense,
the commission of which is necessarily induded in the offense with which he is charged in the
indictment, whether the same be afelony or misdemeanor, without any additiona count in the
indictment for that purpose.

115. Findly, we rgject Ostrander's claim that he has been prgudiced by the State's proceeding on the
charge of firg-offense DUI. The charge of second-offense DUI necessarily required proof that Ostrander
committed a DUI offense on February 24, 1996, and that at that time, he had dready committed a previous
DUI offense. Asareault of the limited directed verdict, Ostrander was charged with committing a DUI
offense on February 24, 1996. Ostrander's counsel announced ready at the beginning of tria. Ostrander
has failed to demondtrate how the limited directed verdict somehow made him "unready” to defend againgt
one of the eements contained in the charged offense. No facts were dtered by the directed verdict, and no
defense was suddenly unavailable. This assgnment of error iswithout merit.

CONCLUSION
116. For these reasons, the judgment of the circuit court is affirmed.

117. CONVICTION OF DRIVING UNDER THE INFLUENCE OF ALCOHOL AND
SENTENCE OF 48 HOURS, LESSTIME SERVED, IN THE CUSTODY OF THE GREENE
COUNTY JAIL AND PAY COST OF COURT INCURRED AND A FINE OF $1,000.00
AFFIRMED.

PITTMAN, CJ., WALLER, COBB, DIAZ, EASLEY AND CARLSON, JJ., CONCUR.
McRAE, P.J.,, CONCURSIN RESULT ONLY. GRAVES, J.,, CONCURSIN PART AND
DISSENTSIN PART WITHOUT SEPARATE WRITTEN OPINION.



