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THOMAS, J.,, FOR THE COURT:

1. Larry Smith, pro se, gppeds an order of the Circuit Court of Scott County, Mississippi denying his
petition for post-conviction relief. Aggrieved, Smith perfected this gpped, raising seven issues as errors,
however, these errors can be summarized asfollows.

THE LOWER COURT COMMITTED MANIFEST ERROR IN DISMISSING SMITH'S
MOTION FOR POST-CONVICTION RELIEF.

Finding no error, we affirm.
FACTS

2. On February 11, 1997, Smith pled guilty to two counts of sexud battery of mae children under the age
of fourteen. The pleawas accepted as vaidly made by the Honorable Marcus Gordon. Smith was
sentenced to aterm of fifteen years on each count with the sentences to run consecutively. Smith later filed a
motion for production of records and transcriptsin the Circuit Court of Scott County and then awrit of
mandamus in the same court. He dso filed a motion for gppointment of counsd, presumably for the purpose
of filing for pogt-conviction relief, which was denied. Smith filed a petition for post-conviction relief on July
7, 2000, with the Circuit Court of Scott County. The Honorable VVernon Cotten denied this motion.



ANALYSIS

3. In reviewing atrid court's decison to deny amotion for post-conviction relief the standard of review is
clear. Thetrid court's denid will not be reversed abosent afinding that the triad court's decision was clearly
erroneous. Kirksey v. State, 728 So. 2d 565, 567 (Miss. 1999).

DID THE LOWER COURT COMMIT MANIFEST ERROR IN DISMISSING SMITH'S
MOTION FOR POST-CONVICTION RELIEF?

4. Smith claims that he was denied his privilege againgt self-incrimination, thet he did not receive due
process of law, that he was unreasonably searched, that his right to confront witnesses was denied, and his
right to demur to the indictment was violated. All of these assartions fail due to the fact that Smith waived dl
such rights when he knowingly, voluntarily and inteligently pled guilty. Like the petitioner in McMillan v.
State, 774 So. 2d 454, 458 (Miss. Ct. App. 2000), Smith waived his congtitutiona rights by pleading
guilty. Further, our supreme court has explained that:

[T]here are only two exceptions to the rule that entry of aguilty pleawaives defects. Those exceptions
being if the indictment does not contain an essentid eement of the crime, or if thereis no subject
meatter jurisdiction.

Banana v. State, 635 So. 2d 851, 853 (Miss. 1994). Our supreme court continued to explain that "avalid
guilty plea operates asawaiver of dl non-jurisdictiond rights or defectswhich areincident to trid.” 1d. at
853-54.

5. Smith then clamed that he was not given effective ass stance of counsd & the lower court proceedings.
Smith's claim is addressed under a two-part test established in Strickland v. Washington, 466 U.S. 668,
687 (1984), and followed by the Mississppi Supreme Court in Stringer v. State, 454 So. 2d 468, 476
(Miss. 1984). A successful completion of thistest is paramount to Smith's argument. He must successfully
meet both prongs. Under Strickland and Stringer, Smith must show that the counsdl's performance was o
deficient that it congtituted prgudice. Strickland, 466 U.S. a 687. The asserting party must aso show that
"but for his attorney’s errors, there is a reasonable probability that he would have received a different result
inthetrid court.” Rankin v. Sate, 636 So. 2d 652, 656 (Miss. 1994). Smith bears the burden of
demongtrating that both prongs have been met. Leatherwood v. State, 473 So. 2d 964, 968 (Miss. 1985)

6. Additiondly, thereisastrong but rebuttable presumption that an attorney's performance fals within a
wide range of reasonable professiona assistance and that the decisons made by tria counsd are Strategic.
Vielee v. State, 653 So. 2d 920, 922 (Miss. 1995). The Strickland test is applied with deference to
counsdl's performance, congdering the totaity of the circumstances to determine whether counsdl's actions
were both deficient and prejudicial. Conner v. State, 684 So. 2d 608, 610 (Miss. 1996). The test isto be
applied to the overd| performance of the attorney. Strickland, 466 U.S. at 695. With respect to the overal
performance of the attorney, "counse's choice of whether or not to file certain motions, call witnesses, ask
certain questions, or make certain objections fal within the ambit of trid strategy.” Scott v. State, 742 So.
2d 1190 (1 14) (Miss. Ct. App. 1999); Colev. State, 666 So. 2d 767, 777 (Miss. 1995); Murray v.
Maggio, 736 F.2d 279, 283 (5th Cir. 1984). With thisin mind, we now turn to Smith's allegations of
ineffectiveness.



117. The record shows that Smith was provided effective counsdl. Smith claims that his attorney provided
inaccurate advice when he told Smith that the outcome of atrid would likdy result in amore harsh
sentence. Thisadvice is supported by the record, which reved s that the court informed Smith that if he was
found guilty, the court would have sentenced him to the maximum sentence, thirty years, on each count.

8. Smith findly claims that he was denied gppointed counsdl for purposes of his post-conviction relief
apped. "A crimina defendant has neither a sate nor federal congtitutiona right to appointed counsd in
post-conviction proceedings.” Moore v. Sate, 587 So. 2d 1193, 1195 (Miss. 1991). Therefore, this
assertion of error iswithout merit.

19. THE JUDGMENT OF THE CIRCUIT COURT OF SCOTT COUNTY DENYING POST-
CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
SCOTT COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



