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BEFORE McMILLIN, CJ., THOMAS, AND MYERS, JJ.
McMILLIN, CJ., FOR THE COURT:

1. Edward Swedenburg, after pleading guilty to three separate crimina counts, filed a motion for post-
conviction rdief asserting that he was improperly sentenced as a habitua offender as to two of those counts
for the reason that, at the time he was sentenced, the indictment did not properly charge him with being a
habitud offender. The circuit court denied Swedenburg any relief without a hearing and Swedenburg
perfected his gpped to this Court. We affirm the judgment of the circuit court. .

Facts

2. Swedenburg was indicted on multiple counts of crimind activity by the Lowndes County grand jury. On
November 25, 1997, in a hearing before the circuit court, the State moved ore tenus to amend the
indictment to alege Swedenburg to be a habitud offender subject to enhanced punishment as to counts one
and two in the indictment. The prosecuting atorney indicated to the court that the defense had been served
with awritten copy of the motion; however, no such motion gppearsin the record now before us.
Nevertheless, defense counsdl did not contradict the State's representation and, when asked to respond to
the motion, defense counsdal answered, "No objection.” The court proceeded to sentence Swedenburg
pursuant to a recommendation made by the State that included a requirement that the sentence asto counts



one and two be served without the possibility of parole or probation. The judgments of sentence were
dated November 25, 1997, and filed that same date by the clerk.

113. The two orders actudly amending the indictment were signed and filed on December 1, 1997.
.
Procedure for Amending an Indictment

4. 1t is Swedenburg's contention in this apped that he was improperly sentenced as a habitua offender
because, at the time sentence was pronounced, he had not properly been charged in the indictment with
having been convicted of the necessary two prior felonies that are a prerequisite to enhanced punishment
under Section 99-19-81 of the Mississippi Code (Rev. 2000). Swedenburg cites the provisions of Section
1509 of Missssppi's 1906 Code, which, inits current form, requires that an indictment amendment be by
order "entered on the minutes, and shall specify precisely the amendment . . . ." Miss. Code Ann. 8 99-17-
15 (Rev. 2000). Swedenburg suggests that the order amending the indictment, coming asit did, after he had
been sentenced was too late and that he could not be properly sentenced as a habitua offender under the
form of the indictment existing on November 25.

5. We conclude that Siwedenburg's consent to the proposed amendment and subsequent failure to register
an objection to the manner in which the court was proceeding condtitutes awaiver of any defect arisng out
of the lateness of the order of amendment. In Sturgisv. State, 379 So. 2d 534, 536 (Miss. 1980), the
Missssippi Supreme Court said that it had "not gtrictly adhered to the mandate of the statute” concerning
forma entry of the order of amendment on the minutes. The supreme court went on to say that

[i]n cases where no objection was made at trid to the state's motion to amend an indictment and the
court ordly alowed the amendment, and the district attorney made the amendment on the face of
the indictment by interlining or otherwise, and the amendment was not jurisdictiond, the Court has
held objection could not be raised for the firdt time on gpped that no order alowing the amendment
was put on the minutes of the court.

Id. (emphagisin origind). In the case now before us, there was no interlineation; however, the prosecution
quoted the proposed amendment into the record verbatim and, according to the record, aso filed certified
copies of the documentary evidence of the prior convictions. The colloquy regarding the plea acceptance
contains discussion that demonstrates Swedenburg fully understood the consequences of being sentenced
as ahabitua offender and was freely and voluntarily prepared to be so sentenced if his tendered pleas of

guilt were accepted.

6. Even as late as this apped, Swedenburg has not aleged any prejudice that arose by virtue of the tria
court's fallure to suspend the plea acceptance proceedings until aforma written order of amendment could
be executed and filed. Just asin Surgis, where the supreme court found the failure to timely object to the
trid court proceeding asif the indictment had been properly amended to condtitute a bar to raising the issue
for the first time on gpped, we conclude that Swedenburg's failure to object - and, more to the point, his
affirmative consent to the proposed amendment - acts as a bar that prevents him from raising any perceived
procedura defect based on the untimeliness of the forma entry of the amending order for thefirg timein
this post conviction relief proceeding.

7. THE JUDGMENT OF THE CIRCUIT COURT OF LOWNDES COUNTY DENYING



POST-CONVICTION RELIEF ISAFFIRMED. COSTS OF THISAPPEAL ARE ASSESSED
TO LOWNDES COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



