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WALLER, JUSTICE, FOR THE COURT:

1. Thomas L. Ferrell was charged by a Pearl River County, Missssippi, grand jury with the murder of
Jonathan Scott " Scotty" Watkins under Miss. Code Ann. § 97-3-19. He was convicted of mandaughter
and sentenced to 20 yearsin the custody of the Mississippi Department of Corrections{X On appeal, we
reversed and remanded for anew trid. The second trid was held in Lamar County, Mississippli, after a
change of venue due to pretrid publicity. The jury again returned a verdict of mandaughter, and Ferrdll was
again sentenced to 20 yearsin the custody of the Mississppi Department of Corrections.

112. On gpped Ferrel contends that the verdict was againgt the overwheming weight of the evidence and
that he was given a harsher sentence after having the firgt verdict and sentence reversed on apped for
having successfully exercised his condtitutiond right to access to the courts. We find no merit in these cdlaims

and afirm.

EACTS

3. Thomas L. Ferrdl and hiswife, Jennifer, hosted a backyard barbecue for severa friends. Scotty
Weatkins, athough uninvited, appeared at the party with his girlfriend. About 10:45 that night, a police



officer arrived at the Ferrell home to check out neighbors complaints about loud music. He noted that
Watkins was "extremdy intoxicated.”

14. C. J. Robinson testified that Watkins was "starting to get loaded" and was showing other party guests
how to do choke holds. Later, Watkinstold Ferrdll to let him have Ferrdl's gun and he would kill
everybody there. He threatened Ferrell. Watkins got into afight with Narada Dasal, and Ferrell broke the
fight up and told Watkins to leave. After Ferrdll told Watkins to leave severd timesto no avail, Ferrdl fired
severd warning shots with his handgun. Ferrdl and Watkins began scuffling on the floor. Watkins tried to
get the shove to hit Ferrdl with it. They rolled down the kitchen steps. Watkins was on top of Ferrell when
the gun went off.

5. Jennifer Ferrell, the appdlant's wife, testified that Watkins, who was uninvited to the party, was drunk,
and "liked to fight," hurt one of the guests fedings and she left. After Ferrdl asked Watkinsto leave, they
began to yell a each other, and Watkins said, "[G]o ahead and take your damn gun out and I'll shoot every
M.F. in here" She heard several gunshots and found Ferrdl and Watkins fighting in the kitchen. She went
out on the front porch and then went to the back yard. She saw Watkins on top of Ferrell outside the steps.
Watkins was choking Ferrdl, and then the gun went off. Ferrdl was lying on his back, and Watkins was
crouched over him, choking him, when the gun wasfired.

6. Bryan Petterson testified that the fight moved to the backyard when Ferrell and Watkins rolled down
the kitchen steps. Ferrdll was on the bottom, with Watkins on top. Watkins rolled off Ferrell and jumped
up. Ferrel jumped up and pulled the gun out. Both men were standing when the gun was fired. On cross-
examination, Patterson stated that Watkins was standing and Ferrell was in the process of standing up when
he fired the gun. The men werefive or six feet gpart. Watkins was not armed, and Patterson stated that he
never saw Watkins with abasebal bat and that Watkins never choked Ferrell.

117. Vyron Hayden testified that Ferrell was standing in the kitchen door leeding to the living room and
Watkins was standing in the kitchen when he saw them arguing. Hayden was outsde when he heard
gunshots ingde the house. Hayden went inside and saw Ferrdl hit Watkins with a shovel or a basebd| bat.
Watkins took the object away from Ferrdl, and they continued to fistfight. They stumbled down the kitchen
seps, both of them stood up and continued to fight. Watkins hit Ferrell afew times, and Ferrell fell
backwards. He caught himsdf and stood back up. As he was standing up, he pulled out a gun and shot
Watkins. Watkins was not armed. He never saw Watkins choke Ferrell.

8. Narada Dasdl tedtified that after Ferrell and Watkins were fighting for a short while, Ferrell retrieved a
shove and "attacked" Watkins. Watkins got the shovel away from him, and they continued to fight with their
figts. They rolled out the back door. As Ferrdl was getting up, Watkins was reding backwards, and Ferrell
shot him. Watkins was not armed. After the shooting, Ferrdll placed the gun under the couch in theliving
room. He then called 911 and gated, "I just shot somebody at my house. Hes trying to kill me." When he
was arrested, Ferrdll stated that he did not mean to shoot Watkins, but he was forced to shoot Watkins
because Watkins was trying to kill him. Watkins showed the arresting officer where he had put the gun.

9. When other officers arrived, they found two people performing CPR on Watkins, who was lying on the
ground in the back yard. There was a gunshot wound to the left Sde of the chest, just beside the nipple.
There was no pulse, and the pupils were unresponsive. After the paramedics removed Watkins, there was a
large pool of blood where he had lain. There was atrail of blood from the house to where Watkins had lain.
Watkins died later that night.



9110. The officers found severd spent casings, bullets and bullet holes in the house where Ferrdll had fired
the warning shots. There was an open box of ammunition with nine rounds Ieft in it on an end table in the
living room. A smdl shove was found ingde the doorway to the kitchen on the floor. They found no
baseball bat that night. However, when officers returned to the house the next day, they found a baseball
bat.

111. A sheriff's deputy testified that the night of the shooting, law enforcement officers took picturesand a
videotape of the entire house. They found a basebdl bat in the bedroom and a chain saw and a weedester
in the utility room. This testimony was supported by photographs and the videotape. The next day when law
enforcement officers returned to the house, the chain saw and the weedeater were missng from the utility
room and the exact same baseball bat that was in the bedroom the night before wasin the utility room.

112. Stephen T. Hayne, M. D., aforensic pathologist who performed the autopsy on Watkins's body,
testified that Watkins was 57" tall and weighed 155 pounds{2 There were three types of injuries on the
body: contusions (bruises) on the right leg and the left knee; aborasions (scrapes) on the forehead, the nose,
the lower lip, theright ear, by theright eye, on the right and left arms, near the left shoulder, the abdomina
area, and both legs. Some of these wounds were congstent with defensive posturing injuries. Dr. Hayne
aso found awound from a gunshot which entered the chest and exited the back. The gunshot moved down
a an gpproximate 20-25 degree angle and to the left from the chest to the back. To achieve that angle, the
shooter must have been above and dightly right of the target. It was "highly unlikely” for the angle to have
been achieved by the shooter lying on the ground and the target being on top of him and strangling him. Dr.
Hayne determined the wound to have been created by a near contact gunshot. Fragments of unburned
powder were embedded in the skin surface, a condition that is known as "tattooing.” The gun was
gpproximatdy twelve inches away from Watkins when it was fired.

DISCUSSION

|.WASTHE VERDICT AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE?

113. Our well-established standard of review for achalenge to the sufficiency of evidenceis asfollows:

[W]e mugt, with respect to each element of the offense, consider al of the evidence - not just the
evidence which supports the case for prosecution--in the light most favorable to the verdict. The
credible evidence which is congstent with the guilty must be accepted as true. The prosecution must
be given the benefit of dl favorable inferences that may reasonably be drawn from the evidence.
Matters regarding the weight and credibility to be accorded the evidence are to be resolved by the
jury. We may reverse only where, with respect to one or more of the eements of the offense charged,
the evidence so considered is such that reasonably and fair-minded jurors could only find the accused
nat guilty.

Gleeton v. State, 716 So. 2d 1083, 1087 (Miss. 1998) (quoting Wetz v. State, 503 So. 2d 803, 808
(Miss. 1987) (citations omitted).

1114. Ferrdl contends that the physica evidence proved that Watkins was on top of Ferrdl at the time the
fatal shot was fired. However, Dr. Hayne discounted this theory because the gun was no closer than 10 to
12 inches from Watkinss body when it was fired, and stated that it was very unlikely that the angle of the



path of the bullet could have been made if Watkins had been on top of Ferrell.

115. Ferrdl recklesdy fired his gun in his own house even though his child was deeping nearby and then
reloaded. Watkins did not have aweapon. Severd witnesses tetified that Watkins and Ferrell were4t0 5
feet gpart when the gun was fired. Immediatdy after the shooting, Ferrdll placed the gun under the sofain
the living room.

1116. Based on this evidence, we find that reasonable and fair-minded jurors could not have found that
Ferrdl acted in judtifiable sdlf-defense. Although Robinson and Jennifer Ferrell testified that Watkins was on
top of Ferrdl and choking Ferrell when the gun went off, dl of the other witnesses testified that the two men
were standing up and that Watkins never choked Ferrell. According to Robinson, Watkins attacked Ferrell
with ashoved or basebal bat, but every other witness testified that Ferrell hit Watkins in the head with a
shove and dl witnesses testified that Watkins was unarmed. Sheriff's Department personnd testified that
itemsin the utility room were moved around and that a bat had gppeared in the utility room the morning
after the shooting.

117. Thetria court adequately instructed the jury on Ferrdl's theory of sdlf-defense. After reviewing dl of
the evidence, the jury chose not to believe Ferrdl's withesses version of what happened. Thisclam s
without merit.

II. WASTHE IMPOSED SENTENCE UNCONSTITUTIONALLY HARSH?

118. Ferrdl argues that the trid court violated his rights under the United States and Mississippi
Condtitutions. He contends that the tria court harshly sentenced him to 20 yearsin the custody of the
Mississppi Department of Corrections because he was successful in overturning hisfirst conviction on
apped, and that he was sentenced to only 15 yearsfor the first conviction.

119. We firdt note that this claim is proceduraly barred. Ferrell did not raise thisissue a the sentencing
hearing or in his motion for new trid.

120. However, consdering the merits of the clam, we have held that when sentences are within the
guiddines provided for punishment by the Legidature, they will not be considered crud and unusua
punishment. Johnson v. State, 792 So. 2d 253, 260 (Miss. 2001); Stromasv. State, 618 So. 2d 116,
123-24 (Miss. 1993).

21. The sentencing guiddine for mandaughter in this State is two to twenty years imprisonment in the
custody of the Missssippi Department of Corrections. Miss. Code Ann. § 97-3-25 (2000). By sentencing
Ferrel to a sentence of twenty yearsin the custody of the MDOC, thetrid court did not violate Ferrdl's
rights.

722. To determine if a harsher sentence has been imposed due to vindictiveness, in Ross v. State, 480 So.
2d 1157, 1160-61 (Miss. 1986), we outlined the following considerations:

1. The imposition of a harsher sentence by ajudge following anew trid and conviction for the same
chargeis not violative of the federd, or Missssppi's Condtitution.

2. Due process of law does require that vindictiveness againg a defendant for having successfully
attacked hisfirgt conviction play no part in the sentence he recelves after anew trid.



3. Due process a so requires that a defendant be freed of apprehension of such aretdiatory
motivation on the part of the sentencing judge.

4. In order to assure that it may be determined on apped whether such a motive was absent the
following must occur:

a Thejudge must affirmatively state in the record his reasons for the harsher sentence.

b. The reasons must be based upon objective information concerning identifiable conduct on the part
of the defendant which occurred after the time of the origind sentencing proceedings, or based upon
objective information concerning events which occurred after the time of the original sentencing
proceeding that may have thrown new light upon the defendant's life, hedth, habits, conduct or menta
and mord propengties.

c. Thefactua data upon which the increased sentence is based must be made a part of the record.

d. Thisinformation and data upon which the judge bases his sentence may come to the judge's
attention from evidence adduced &t the second trid itself, from anew presentencing investigation,
from the defendant's prison record, or possibly from other sources.

1123. The sentencing order shows that the circuit court stated on the record the reasons for sentencing
Ferrdl to twenty years. (1) Ferrell "did not show up for sentencing on August 21, 2000, and was
apprehended in Laredo, Texas, on Friday August 25, 2000;" (2) Ferrell "has not conducted himself in a
proper manner, that he has shown no remorse or responsibility, has obtained two DUIs while on bond.”
Theinformation regarding Ferrdll's escape and two DUIs was contained in the pre-sentence report. At the
sentencing hearing, Ferrell announced to the court that he did not disagree with any information in the
presentence report. Even though Ferrdl's wife testified that Ferrell was returning to the United States when
he was apprehended, the jail warden a the Pearl River County Jail testified that United States Customs
agents from Laredo informed the Sheriff's Office that Ferrell had been apprehended while crossing the
border from the United States to Mexico. Thetria court discounted the testimony by asking, "If his
contention is to turn himsdf in, why would he be picked up? Why wouldn't he just turn himsdf in the minute
he got to a U.S. agent, Customs or whoever?"

124. A defendant's congtitutiond rights are not violated when a sentencing court consders the information
contained in a presentence investigation report in determining what sentence to impose. Jackson v. State,
551 So. 2d 132, 148-49 (Miss. 1989). In Jackson, we stated:

Our law has long provided that the imposition of sentence following acriminal conviction is amatter
within the discretion of the Circuit Court, subject only to statutory and condtitutiond limitations. So
long as these are not offended, we rarely interfere. Moreover, the Court is not limited to the
consideration of evidence presented of record at trid when imposing sentence.

551 So. 2d at 149.

1125. Ferrdl did not dispute any of the information in the presentence report, which included information
pertaining to the two DUIs and Ferrdl'sflight to avoid sentencing. Ferrell contends that the trid court
retaliated againgt him because he failed to obtain his GED and get alcohol and drug trestment, the two
conditions contained in the first sentencing order. Even assuming, arguendo, that Ferrell is correct, the trid



court had, and clearly stated in the record, ample objective, factua evidence of Ferrdll's misconduct since
thefirg trid to impose the twenty-year sentence. Additiondly, thetrid court noted that Ferrdll had shown
absolutdy no remorse for his actions. This clam is without merit.

CONCLUSION
1126. For these reasons, the judgment of the Pearl River County Circuit Court is affirmed.

7127. CONVICTION FOR MANSLAUGHTER AND SENTENCE OF TWENTY YEARSIN
THE CUSTODY OF THE MISS SSIPPI DEPARTMENT OF CORRECTIONS, WITH
CONDITIONS, AFFIRMED.

PITTMAN, CJ.,, SMITH, P.J., COBB, DIAZ, EASLEY, CARLSON AND GRAVES, JJ.,
CONCUR. McRAE, P.J.,, CONCURSIN RESULT ONLY.

1. Ferrell was ordered to serve 15 years of the 20-year sentence, and if he successfully completed the 15
years, aswell as drug and dcohal trestment and education, the remaining 5 years would be suspended. See
Eerrell v. State, 733 So. 2d 788 (Miss. 1999).

2. The presentence report shows that Ferrdll was 55" tall and weighed 145 pounds. One witness opined
that both Ferrell and Watkins were of equal strength because they both were brick [aborers.



