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BEFORE McMILLIN, C.J, BRIDGES, AND IRVING, JJ.
BRIDGES, J., FOR THE COURT:
PROCEDURAL HISTORY AND STATEMENT OF THE FACTS

1. Robert Bohreer, also known as John Robert Bohreer, was indicted on November 24, 1997, by the
Grand Jury of Adams County for the charge of arson of persona property in violation of Missssppi Code
Annotated section 97-17-7 (Rev. 2000). On April 3, 1998, Bohreer pled guilty to such charge before the
Honorable Forrest A. Johnson. Based upon the petition of Bohreer, the inquiry by the court, and aso upon
the persona observations by the court of the defendant's demeanor, appearance and manner in answering
the court's questions, the court found that Bohreer was competent to understand the nature of the charge,
the nature and consequences of the guilty plea, the maximum and minimum pendlties provided by law, and
the condtitutiond rights he was waiving. The court accepted Bohreer's guilty plea, finding it was voluntarily
and intelligently made and that there was afactud basisfor the plea.

92. Bohreer was sentenced to serve aterm of three yearsin the Mississippi Department of Corrections,
with said sentence suspended, and he was placed on probation for aperiod of five years. The court further



ordered that Bohreer pay regtitution to the victim in the amount of $5,158 plus dl court cogts, including any
attorney's fees, and ordered, as a gpecid condition of probation, that Bohreer successfully attend the
restitution center.

113. Bohreer failed to report to the retitution center so the tria court revoked his probation. Further the trid
court found that Bohreer fled the jurisdiction and became a fugitive from justice. Bohreer remained afugitive
from judtice until he was gpprehended in the State of Cdiforniaand placed in the custody of the sheriff of
Adams County on December 18, 1998. The revocation order was signed on December 29, 1998, ordering
Bohreer to serve the origind sentence of three yearsin the custody of the Mississppi Department of
Corrections.

4. Bohreer argues that there were problems out of his control causing hisinitid falure to appear. He
further argues that these problems were resolved and therefore his probation should never have been
revoked. Bohreer states that he did not receive an gppointment letter from his probation officer until after
the gppointment date had passed. Illustrated by the postmark, the letter from the officer was sent out of the
Jackson post office on May 20, 1998. The back of the envelope had an additiona postmark dated May
28, 1998, out of Washington D.C. Bohreer clams when he findly received the letter in June, after his
scheduled gppointment, he immediately contacted his attorney who advised him to contact his probation
officer the very next day. Bohreer's attorney aso contacted the probation officer to attempt to resolve any
violations of probation on behaf of Bohreer. According to the attorney's affidavit, al problems were
resolved after a copy of the letter and envelope showing the two postmarks were given to the probation
officer. The affidavit swearing to this information was not made a part of the officid file and was presented
only to this Court as an exhibit "to verify facts, in brief, not in record.”

5. Bohreer filed his motion for post-conviction relief in the Circuit Court of Adams County on December
8, 2000. This motion was dismissed by Judge Johnson on January 4, 2001, citing that the motion plainly
appeared from its face that Bohreer was not entitled to any relief.

6. Aggrieved, Bohreer perfected his gpped and comesto this Court citing four issues for review, which
we restate verbatim:

1. WHETHER THE CIRCUIT COURT ERRED IN NOT PROVIDING NOTICE OF
PROBATION REVOCATION PROCEEDINGSTO APPELLANT OR APPELLANT'S
ATTORNEY;

2. WHETHER THE CIRCUIT COURT ERRED IN NOT ALLOWING APPELLANT TO
ATTEND REVOCATION HEARING,;

3. WHETHER THE CIRCUIT COURT ERRED IN NOT PROVIDING WRITTEN
FINDINGSTO APPELLANT OF REVOCATION HEARING; AND

4. WHETHER LAW ENFORCEMENT OFFICERSVIOLATED APPELLANT'S
PROCEDURAL DUE PROCESS, BY NOT SERVING WARRANT OR OTHER PAPERS
SUCH ASA WRITTEN STATEMENT ALLEGING MISCONDUCT, UPON ARREST.

LEGAL ANALYSIS

117. Bohreer was taken into custody on December 18, 1998. The sentencing order was signed on



December 29, 1998. The sentence was for three yearsin prison. Therefore, according to our calculations,
Bohreer was to be released on either December 18, 2001 or December 29, 2001. The sentencing order
does not specify the beginning date of the sentence. Regardiess, Bohreer was, on the face of the record
before us, scheduled to be released from prison on this sentence by the end of 2001. This point is not
addressed in the State's brief.

118. The post-conviction statute clearly reads that “[a]ny prisoner in custody under sentence of a court of
record . . . ." Miss. Code Ann. § 99-39-5 (1) (Rev. 2000). Bohreer was a prisoner at the time of filing;
however, a the time of our consideration, his sentence of incarceration would appear to have been served.
If that isthe case, then Bohreer now presents a moot point which cannot be heard. McDanidl v. Hurt, 838
Miss. 769, 769, 41 So. 381, 381 (1906).

9. However, in the absence of absolute proof that Bohreer has served his entire sentence, we consider it
appropriate to address his claims before this Court on the merits and find his arguments to be lacking. The
officid record is very limited. Bohreer's origind motion for post-conviction relief in the lower court does not
have any affidavits attached. The Missssippi Supreme Court has previoudy held that amaotion that is not
supported by any affidavits other than the petitioner's own does not sufficiently meet the pleadings
requirements of the post-conviction relief satute. Robertson v. State, 669 So. 2d 11, 12-13 (Miss. 1996).
Furthermore, the documents he repeatedly refersto, i.e., the envelope with the two postmarks and an
affidavit from his attorney, are not part of the official record. These documents were presented as an exhibit
to this Court, but were never presented to the trid court. This Court will not address an issue initidly on
gppedl and failure to raise an issue in the circuit court operates as awaiver. Von Brock v. State, 794 So.
2d 279, 281 (16) (Miss. Ct. App. 2001) (citing Mack v. Sate, 784 So. 2d 976, 979 (110) (Miss. Ct.
App. 2001); Coleman v. State, 772 So. 2d 1101, 1103 (18) (Miss. Ct. App. 2000)).

1110. "[W]hen reviewing alower court's decision to deny a petition for post-conviction relief, this Court will
not disturb the trid court's factual findings unlessthey are found to be clearly erroneous.” Brown v. State,
731 So. 2d 595, 598 (16) (Miss. 1999). Thetrid court was correct in dismissing Bohreer's motion for
post-conviction relief and we therefore affirm.

111. THE JUDGMENT OF THE CIRCUIT COURT OF ADAMSCOUNTY DISMISSING THE
MOTION FOR POST-CONVICTION RELIEF ISHEREBY AFFIRMED. ALL COSTS OF
THISAPPEAL ARE ASSESSED TO ADAMS COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



