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BEFORE McRAE, PJ., EASLEY AND GRAVES, JJ.
McRAE, PRESIDING JUSTICE, FOR THE COURT:

1. David Martin Robert (“"Robert") was indicted, tried, and convicted for the murder of Lakel Cross
("Cross") in the Circuit Court of Kemper County pursuant to Miss. Code Ann. § 97-3-19(1)(b) (2000)
and sentenced to life imprisonment in the custody of the Mississippi Department of Corrections. On apped
Robert clams that he was denied afair trid because a defense witness was improperly impeached, a
witness for the prosecution was improperly impeached, the evidence raised a reasonable doubt whether
Robert fired the fatal shots, and the tria court refused to poll the jurorsindividually upon his request. We
find that Robert was not denied afair trid and that any errors committed were harmless. Therefore, we
affirm the judgment of the tria court.

FACTS

2. On March 25, 1999, Robert, Anthony Rhone, and William Glass drove from Meridian to Kemper
County to anight club called "The Other Sde of Midnight." Robert'swife, Mary Ann, and her friend
Charlotte Curtis drove to the club separately. While at the club, Glass and Cross got into afight on the



dance floor. Mary Ann and Curtis were outside when the fighting ensued. Robert and Rhone stood at the
edge of the dance floor with their backs turned while Glass and Cross fought. Someone turned the lights on
and off during the fight while many patrons were exiting the building. The lights went out afind time, and gun
shots were heard and seen by different witnesses. Cross was shot five or Six times and died as aresuilt.
Severa witnesses said that shots were fired outside the club dso. Testimony differed as to how many shots
were fired and ther origin.

113. Robert admitted that he pulled from the front of his pants a Lorson 9 mm pistol, which had a ten round
clipinit, and began shooting. He told law enforcement officers that he shot toward the ground. Robert said
he did not see Cross on the floor and did not know until later that Cross had been shot. He stated that once
he got outside, Glass and Rhone were dready in car, so Robert got in the car with hiswife and Curtis and
|eft.

4. At one point, Robert told law enforcement officers that he thought he shot his gun four times but thet he
did not think he shot Cross. Later, he said that he did not know how many shots he fired. At the motion to
suppress hearing, Robert said he shot his gun toward the ceiling and toward the ground. In a tape-recorded
satement to police, Robert said he told hiswife in the car that night that he thought he shot Cross. Robert
told law enforcement officersthat a day or two after the incident he gave his gun to Al Ott to "put it up” and
has not seen it Snce that time,

5. Rhone testified that he saw atota of eight to ten gunshots coming from both sides of the club. Contrary
to Robert's statement, Rhone testified that when he got outside after the shooting, Robert and Glass were
aready getting in the car, aMazda Protege. Rhone said he did not hear anything after the shooting from
Robert that would link Robert to the shots fired in the club.

116. Debra Boyd testified that she was standing behind the bar in the club and that she went to the front of
the dance floor once the fighting began. Boyd said there were two or three guys fighting and that she saw
more than five or Sx shots coming from one direction.

17. Curtis testified that Robert, Rhone and Glass al came outside to the Mazda Protege before she heard
gunshots. She said Robert got a black gun from the trunk of the car, and then the guys went back inside.
Curtis was the only witness to testify seeing Robert with a gun. She said she heard two shots outsde dso
and that Mary Ann Started the car and was leaving when Robert got out of the car with Rhone and Glass
and got in the car with them. Curtis heard Robert tell Mary Ann that Glass beat up Cross. Shedso sad
Robert bragged about shooting Cross and said his gun held ten bullets but there were none | eft. She never
heard Robert state the number of times he shot Cross.

118. Cross went to the club with Hill the night he was killed. Hill testified that the two had been together
since the night before and neither of them had a firearm or wegpon of any kind nor did they plan to fight
anyone. Hill saw two maesfighting but did not know that Cross was one of them. The third time the lights
went out, Hill heard a gunshot and could see fire from the bullet. He said he heard four gunshots indde and
they were aimed downward and that he heard shots outside too. Hill went back insde after the shooting
ceased to find Crass lying on the floor with two nurses trying to revive him. On cross-examination, Hill
admitted to telling police officersin an interview that he heard five or x shots indde the club and two or
three outside.

DISCUSSION



|. WHETHER RHONE WASIMPROPERLY IMPEACHED THEREFORE DENYING
ROBERT A FAIR TRIAL AND THE RIGHT TO CONFRONT WITNESSES AGAINST
HIM

9. Anthony Rhone accompanied Robert and Glass to the club the night Cross was killed. Rhone testified
for the defense as an eyewitness. On cross-examination, the Didtrict Attorney asked Rhoneif he had ever
been convicted of the crime of dishonesty. After defense counsal's objection as improper predicate was
overruled, Rhone replied that he had afdony charge. The Didtrict Attorney then said, "Right, and that was
for stealing what, a necklace off a girl's neck?" Rhone was quick to correct the Didrict Attorney in his
response. "It wasn't off agirl's neck, and | didn't actudly sted it. | was with someone who stoleit. . ."
Defense counsdl objected, but when asked by the judge if he was objecting under Peter son, he smply
replied, "l object to the details of this crime.” The Didrict Attorney said he would move on to something
else, but defense counsdl moved for amidrid.

1110. The judge then excused the jury, and the parties established that the conviction was five (5) days short
of being ten (10) years old. Also, they established that the conviction was for grand larceny, not robbery.
Defense counsdl then stated to the court thet it was improper for the details of the conviction to be given to
the jury. The judge agreed, sustained the objection, and when the jury came back, instructed them to
disregard any comments concerning the nature of the offense.

11. Robert asserts on gpped that he should have been given notice of the fony conviction before Rhone
was questioned on the witness stand. He argues further that the Peterson factors were misapplied. See
Peterson v. State, 518 So.2d 632 (Miss. 1987). Robert complains that the court erred in concluding that
grand larceny isacrime of dishonesty. Findly, he renews his argument on apped that it was reversible error
for the Didtrict Attorney to go into the details of the crime.

f12. Asto giving notice of felony convictions of awitness, our Rules of Evidence are clear. Rule 609(b)
say's evidence of a conviction more than ten years old requires notice to the opponent. Miss. R. Evid.
609(b). Rhone's felony conviction was not more than 10 years old; it was five days shy of being 10 years
old. Therefore, the Didtrict Attorney was not required to give Robert notice.

1113. Also, Rule 609(a) states that evidence of a conviction may be used to attack the credibility of a
witness "if the crime (1) was punishable by desth or imprisonment in excess of oneyear . . . and the court
determines that the probative vaue of admitting this evidence outweighs its prgudicid effect on a party or
(2) involved dishonesty or fase statement, regardless of the punishment.” Miss. R. Evid. 609(a). The judge
never concluded that grand larceny isacrime of dishonesty as Robert asserts. The judge said, "if it'sfor
impeachment purposes, the issue is whether he has (Sc) ever been convicted of afelony crime. It's matter
of law asto whether it'sacrime of dishonesty.” The Didrict Attorney's atement regarding a crime of
dishonesty was included in the statements the judge told the jury to disregard. The trid judge was correct in
that it was enough that the conviction was a"felony punishable by death or imprisonment in excess of one
year." Theissue of whether the crime was one of dishonesty is a question of law, not a question of fact for
the jury to decide. Further, the judge admonished the jury to disregard the question and answer which
implied that grand larceny isacrime of dishonesty. The jury was aso admonished asto the details of the
crime. We have held that "it must be presumed that the jurors followed the court's admonition to disregard
[any] unanticipated, unprovoked incident and to decide the case solely on the evidence presented; to
presume otherwise would be to render the jury system inoperable.” Bell v. State, 631 So.2d 817, 820



(Miss. 1994) (citations omitted).

114. Furthermore, the trid judge properly applied the Peterson baancing test. Peterson, 518 So.2d at
636. Peterson requiresthetria judge to consider the following on the record: the impeachment vaue of the
prior crime, the point in time of the conviction and the witnesss subsequent higtory; the smilarity between
the past crime and the charged crime; the importance of the defendant's testimony, and the centrdity of the
credibility issue. Peterson, 518 So.2d at 636.

115. The only issue, sub judice, as regards the Peter son analyss is whether the judge gpplied the test & the
proper time. We held that "Rule 609(8)(1) requires the trial judge to make an on-the-record determination
that the probative vaue of the prior conviction outweighsits preudicid effect before admitting any evidence
of aprior conviction.” 1d. It was error for the tria judge not to apply the Peterson anaysis before evidence
of the conviction was admitted. As soon as the Digtrict Attorney asked the question, the judge should have
stopped the proceedings to conduct a Peterson andysis. While error, it isnot areversible error sncethe
test was properly gpplied, on the record, and the court concluded that the evidence of Rhone's conviction
had more probative value than unfair prejudicia effect.

116. Findly, Robert's contention that his right to confront the witness was compromised is without merit.
Rhone was Robert's witness, and he had the right to, and did, ask questions of him. The State had aright to
impeach Rhone on cross-examination.

II. WHETHER ROBERT WASDENIED A FAIR TRIAL BECAUSE WITNESS
SANDERS RUFFIN WASALLEGEDLY IMPROPERLY IMPEACHED

117. The State cdled Sanders Ruffin as awitness. Before Ruffin was sworn in, he invoked hisright to
remain dlent pursuant to the Ffth Amendment. Once on the stand, Ruffin stated his name and answered in
the affirmative that he was incarcerated at the time, serving two 15-year sentences consecutively. When
asked what he knew about the events that trangpired the night Cross was killed, Ruffin again pled the Fifth
Amendment. The judge then honored Ruffin's condtitutiond rights and asked defense counsd if he wanted
to cross-examine Ruffin. Defense counsdl declined to cross-examine him.

1118. Robert argues that the Didtrict Attorney improperly impeached Ruffin by prior conviction because of
the reference to the length of the sentences and that the didtrict attorney violated the rule that a witness that
has invoked the Fifth Amendment cannot be impeached. Further, Robert argues that the Didirict Attorney
pregjudiced him by further impeaching Ruffin with the specific questions asked. Robert damsthat Ruffin's
response that he did not want to testify raised the inference to the jury that Ruffin did not want to testify
againg Robert. He dso argues that since Ruffin did not want to testify bolstered the testimony of witnesses
who testified againgt Robert. This assgnment is without merit, but more importantly, it is proceduraly
barred. "[A] trid court isnot put in error unless it had an opportunity to pass on the question.” Oates v.
State, 421 So.2d 1025, 1030 (Miss. 1982) (citations omitted).

. WHETHER THE EVIDENCE RAISES A REASONABLE DOUBT WHETHER
ROBERT FIRED THE FATAL SHOTSAND THEREFORE DENIESROBERT A FAIR
TRIAL

9119. Robert claims that the verdict was not supported by the evidence and that a reasonable doubt was
raised. He clamsthat the trid judge wrongfully denied his maotion for anew trid. Specificadly, he says that



the testimony of Debra Boyd implicated Glass as the shooter; Danny Knight was basicaly trying to trick
Robert in his statement into confessing he shot Cross four times; and had Rhone not been improperly
impeached the verdict would have been not guilty or at least resulted in ahung jury.

1120. The jury determines matters concerning the weight and credibility of the evidence. See King v. State,
798 S0.2d 1258, 1262 (Miss. 2001). We have aready discussed the impeachment of Rhone and have
found no reversible error. The credibility of the testimony of the witnesses, Boyd and Knight, was for the
jury to determine, as was Robert's statement to law enforcement.

121. To determine whether ajury verdict is againg the overwhelming weight of the evidence, we "must
accept as true the evidence which supports the verdict and will reverse only when [] convinced that the
circuit court has abused its discretion in failing to grant anew trid.” McDowell v. State, 2001 WL
1336451, at *8 (Miss. 2001) (citing | saac v. State, 645 So.2d 903, 907 (Miss.1994)). We see no basis
for doubting the verdict. Therefore, the trid judge did not abuse his discretion when he denied the motion
for anew trid.

IV.WHETHER ROBERT WASDENIED A FAIR TRIAL BECAUSE THE TRIAL
COURT REFUSED TO POLL THE JURORSINDIVIDUALLY UPON HISREQUEST

122. Robert claims he was denied afair trid because his attorney requested individua polling of the jury as
to the verdict, and the trid judge denied the request. Before the jury returned to the courtroom after
reaching averdict, the judge said to the parties, "[m]y intent is to bring them back here into the jury box,
accept the verdict and make sure it is unanimous by polling the Jury, and if it is, then discharge the jurors.”
Defense counsdl then expressed his preference that the jurors be polled individualy and not as agroup, but
the judge interrupted him and stated the court's procedure:

Our procedure is to ask each of them to raise their handsiif it isin fact their verdict. I'll have them do
that and hold their hands up, and I'll give you lawyers opportunity to persondly verify that it isthe
unanimous verdict of al 12. | don't necessarily care about caling them out name by name.

123. Once the jury returned to the courtroom and ddlivered the verdict, the judge asked the jurorsto raise
their handsif the verdict read was in fact their verdict. All twelve jurors raised their hands, and the judge
asked that it be put in the record that it was "a unanimous verdict of al 12 jurors. . . ." Defense counsel then
dated to the judge, "I thought you said that we could ask each one of them.” The judge replied, "[n]o, Sir, |
sad earlier on the record that | would ask them dl to raise their hands. If you would like meto do it again, |
would be happy to do that. | counted 12 hands held high. . . ." The judge then asked the jurorsto raise their
hands again, which they did, and asked both sdes if they had any questions. Neither Sde had questions,
and so the jurors were excused.

124. In support of his contention that the judge improperly refused to poll the jurors individudly and
therefore denied him afair trid, Robert cites Edwards v. State, 615 So.2d 590 (Miss. 1993), arguing that
it isimplicit that each member should be polled individudly when requested. However, in Edwards, the
issue was directed a the timing of the polling. There was no discussion as to what congtitutes proper polling.
There, the jury was polled individually as soon as requested, but the request was not made until after
sentencing which the defendant argued "deprived him of any ‘'meaningful’ right or opportunity to poll the
jury." Edwards, 615 So.2d at 599. We have recognized that the purpose of polling ajury is



to give each juror an opportunity, before the verdict is recorded, to declare in open court his assent to
the verdict which the foreman has returned and thus to enable the court and the parties to ascertain
with certainty that a unanimous verdict has in fact been reached and that no juror has been coerced or
induced to agree to a verdict to which he has not fully assented

Id. (dtingMiranda v. United States, 255 F.2d 9, 17 (15t Cir. 1958)). Theright to poll the jury is explicit
in Rule 3.10 of the Uniform Rules of Circuit and County Court. Rule 3.10 specificdly provides that after the
verdict is read in open court in the presence of the jury, "[t]he court shall inquireif either party desiresto
poll thejury, or the court may on its own mation poll thejury." URCCC 3.10. See also State v. Taylor,
544 So.2d 1387, 1389 (Miss.1989). Further, [i]f the court . . . pollsthe jury, each juror shall be asked by
the court if the verdict rendered isthat juror'sverdict." I d. We rgjected Edwards's argument because the
jurorswere in fact polled individualy upon request, and no prejudice was shown as to the timing of the poll.
Here, to make the record clear, it would have been better to put the individua responses on the record.
Even though the better method was not used, the error is harmless at best in this case.

CONCLUSION

125. We find Robert was not denied afair trid and that any errors committed by the trid court were
harmless a best. Therefore, we affirm the judgment of the trial court.

126. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AND TO PAY
COSTS OF $243.00, AFFIRMED.

PITTMAN, CJ.,SMITH, PJ.,, WALLER, COBB, DIAZ, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR.



