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BEFORE KING, P.J.,, BRIDGES, AND CHANDLER, JJ.

CHANDLER, J,, FOR THE COURT:

11. Dondd Henry was indicted on five counts of touching a child for lustful purposes by the Circuit Court of
Chickasaw County. Prior to trid, the counts were severed and the State proceeded to trial on count five,
sexud battery. Henry was convicted of this charge by ajury of his peers and was sentenced to serve aterm
of twenty yearsin the custody of the Missssppi Department of Corrections. Feding aggrieved by the
conviction againgt him, Henry appeals to this Court and makes five alegations of error. First, Henry argues
that the trid court should have granted his motion for a continuance to dlow him time to obtain the counsel
of his choice. Next, he asserts that the trid court improperly seated jurors who resded outside the judicid
digtrict in which the case was tried. Henry adso arguesthat the trid court should have granted his motion for



a psychiatric examination to determine if he was competent to stand trid. Next, he alegesthat the trid court
erred in dlowing the victim to testify to prior acts of sexua conduct between hersdlf and Henry. Findly,
Henry maintains that the triad court erred in denying jury ingtruction D-8, which he purports sets out his
theory of the case.

FACTS

2. The events giving rise to the crime charged took place on December 5, 1998. On that date, Henry
trangported a nine year old girl in hisvehicleto afied located on South Gatlin Street in Chickasaw County,
Missssppi. Henry parked his vehicle near a pond located in the field and proceeded to remove the child's
pants and undergarments. He oraly sodomized the child and penetrated her vagindly with hisfinger.

113. Following thisincident, the child told some of her out of state relatives about the incident, who in turn
contacted the Department of Human Services. As aresult of the report, the child was removed from the
home shared by Henry and her mother. Henry was indicted on September 8, 1999, and convicted on
January 24, 2001.

LAW AND ANALYSIS

|. Did thetrial court err in denying Henry's motion for continuance to allow him to procure
new counsel?

4. The day before trid was to begin, Henry notified the trid judge that he wanted to hire new counsd to
represent him at trid. In order to dlow for the time necessary to obtain new counsdl, Henry filed amotion
for continuance. The judge, after athorough review of the pre-triad record before him, denied the motion.
Thetrid judge found that Henry's counsel had been diligent and competent in his representation of his client.

5. Henry argues that this denia was reversible error because he has an absolute right to counsdl of his
choice. Thisargument isincorrect. While a defendant does have the right to counsd of his choice, this right
is not absolute. Atterberry v. Sate, 667 So. 2d 622, 628 (Miss. 1995). "The denid of alast minute
continuance to retain new counsd iswithin thetrid court's discretion.” Id. at 629 (citing United States v.
Sivia, 611 F. 2d 78, 79 (5th Cir. 1980)).

6. Inthis case, the trid judge looked very closdly at the actions taken by Henry's counsdl in deciding
whether to grant the continuance. The judge noted that counsdl had filed severa pre-tria motions on
Henry's behdf, including a discovery request, amotion to exclude out of court statements and a motion to
quash the jury venire. The judge aso noted that trid on this matter was originaly set for October 3, 2000.
Henry did not appear before the court at that time and was later arrested in Chicago and transported back
to Missssppi.

7. Asstated in Harrison v. State, 520 So. 2d 1352, 1353 (Miss. 1987), "if the [defendant] wanted other
counsd, he had abundant time and should have arranged therefor in advance of the day the tria was begun.

The request was untimely. Following the same reasoning, [defendant's] motion for a continuance, if motion it
was, was not worthy of favorable consideration.”

I1. Did thetrial court err by allowing personsliving outside of thejudicial district in which the
casewastried, to st on thejury?



8. Henry arguesthat it was reversible error for the trial court to seat on the jury persons who were not
resdents of the Second Judicid Didrict of Chickasaw County. This argument has been previoudy
addressed by this Court and iswithout merit. Darden v. State, 798 So. 2d 632 (15) (Miss. Ct. App.
2001).

19. Darden involved an identical clam by a defendant tried in the Second Judicia Digtrict of Chickasaw
County. Id. at (13). The Court looked to Miss. Code Ann. 8§ 13-5-21 (Supp. 2000) to determine that the
trid court did not abuse its discretion in dlowing the service of jurors outside their district of resdence. 1d.
a (f4-5). That statute reads as follows:

In counties where there are two (2) circuit court digtricts, the jury commisson shdl make alist of
jurors for each digtrict in the manner directed for a county, and the same shdl be trested in dll
respects as for an entire county. In such counties ajuror shal not be required to serve out of his
district, except should the court, in its discretion, otherwise direct, and except when drawn on a
gpecid venire. In ether of such excepted cases, the jury shdl be drawn from the two (2) jury boxesif
the court so direct, one (1) name for each aternately.

Miss. Code Ann. 8 13-5-21 (Supp. 2000).

1110. The Darden court noted that the smal population of the Second Judicid Digtrict, combined with the
fact that large numbers of the residents of that district were related or closdy acquainted, made the
sdection of animpartid jury from that didrict done extremdy difficult in dl cases. Darden, 798 So. 2d at
(13). Therefore, the judge's decision to allow service of potentid jurors from both judicia districts was not
an abuse of discretion. Id. at (15).

I11. Did thetrial court err in denying Henry's motion for a psychiatric examination?

111. Henry arguesthat the trid court committed reversible error when it denied his motion for a psychiatric
evauation to determine his competency to stand trid. The decison to grant or deny amotion for a
psychiatric examination is within the sound discretion of thetrid judge. Dunn v. State, 693 So. 2d 1333,
1340 (Miss. 1997). When the trid court has made a finding that the evidence does not show a probability
that the defendant is incapable of making arationa defense, this Court will not overturn that finding unless
the finding was manifestly againg the overwheming weight of the evidence. Id. at 1341.

112. In the case sub judice, the trid judge had the opportunity to observe Henry and note his appearance
and demeanor. The record reflects that when Henry's counsdl requested the judge grant the motion, he
Stated that he was not asserting that "there was anything wrong with [Henry]." Counsdl argued that he
thought the eva uation was proper in light of Henry'sflight from hisfirg tridl.

113. The record reflects that Henry participated in his defense in that he suggested witnesses who should
testify and he testified in his own defense. There is nothing in the record to indicate that the judge was
presented with sufficient evidence to warrant a separate mentd evauation; as such, there was no abuse of
discretion.

V. Did thetrial court err in allowing the victim to tetify to prior acts of sexual conduct
between hersdlf and Henry?

124. Henry argues that the tria court erred when it allowed the victim to testify to prior acts of sexua



conduct between hersdf and him. Thetrid judge ruled the testimony was admissible under Mississippi
Rules of Evidence 404 (b) as evidence of motive, intent, preparation, plan, knowledge, identity, or absence
of mistake or accident. The judge gave jury ingruction S-6 in which he ingtructed the jury that it was not to
use the testimony concerning other sexua crimes, wrongs, or acts of the defendant for any purpose other
than as evidence for proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence
of mistake or accident.

{15. In Barbetta v. State, 738 So. 2d 258 (11[7-8) (Miss. 1999), the Mississippi Supreme Court noted
that thereis a clear line of cases that dlows a court in the prosecution of sexud offense to admit evidence of
prior sexua crimes of the accused. Id. at (17) (citing Speagle v. State, 390 So. 2d 990, 990 (Miss. 1980);
Davisv. Sate, 367 So. 2d 445, 445 (Miss. 1979); Brooks v. Sate, 242 So. 2d 865, 869 (Miss. 1971))
. This evidence may be admitted for purposes other than actions in conformity with the defendant's actions
inthe case a bar. Id. InHicks v. Sate, 441 So. 2d 1359, 1361 (Miss. 1983), the court determined that
such evidence is proper to show the "lustful digposition of the defendant toward the prosecuting witness,
and the probability of his having committed the offense charged.” After acareful review of the record and
relevant Missssippi case law, it isthe Court's opinion that the testimony was properly admitted and the jury
was properly ingtructed asto its use.

V. Did thetrial court err in denyingjury instruction D-8?

116. Henry argues that the trid court erred when it denied his "theory of the casejury ingruction.” The
requested ingtruction reads as follows:

The Defendant, Dondd R. Henry, has declared hisinnocence in this cause. He has testified that he did
not commit the crime which he is accused. If you believe that the Defendant did not commit the crime,
or that the State has failed to prove his guilt beyond a reasonable doubt, then it is your duty to find the
defendant not guilty.

117. A defendant is entitled to submit ingtructions that present his theory of the case to the jury, while atrid
judge is entitled to refuse ingtructions that incorrectly state the law, are without foundetion in evidence or are
dated esawherein other indructions. Manuel v. State, 667 So. 2d 590, 591 (Miss. 1995). The genera
rule observed when reviewing a court's denid of ajury indruction is that reversa is not required when the
jury has been properly, fully, and fairly ingtructed by other ingructions. Catchings v. State, 684 So. 2d
591, 599-600 (Miss. 1996).

118. Thetrid court properly denied thisingruction for two reasons. First, while Henry may be entitled to an
ingtruction on the theory of his defense, that instruction should not Single out certain parts of the evidence
such that it gppears to comment on the weight of the evidence. Manuel, 667 So. 2d at 592. The instruction
presented by Henry is essentialy peremptory in nature. 1d. The ingtruction improperly directsthejury's
attention to Henry's declaration of innocence. Henry is attempting to have the jury focus on whét his
testimony purported to show and not what the jury believed from histestimony. Id. at 592-93.

129. The ingtruction isimproper for a second reason. As stated above, atria court is correct in denying an
indruction if the jury has been properly and fully instructed by the other ingtructions granted. In this case,
Court Ingtruction Numbers 2 and 3 clearly instruct the jury that the defendant is presumed innocent until
proven guilty and that the State must prove beyond a reasonable doubt every element of the crime charged.
If the State fails to meet this burden, thejury isingructed to find the defendant not guilty. Jury Indruction S



5 lists the eements of the crime charged and reiterates that the State must prove beyond a reasonable doulbt
that Henry committed each dement of the crime charged or ese the jury must find the defendant not guilty.
Further, Jury Ingtruction D-1 ingtructs the jury that any reasonable doubt which may arise due to conflict,
lack, or sufficiency of the evidence, must result in afinding of not guilty.

120. The jury was fully and properly instructed as to the law. The instruction submitted by Henry was
peremptory in nature and, as a result, properly refused.

121. THE JUDGMENT OF THE CIRCUIT COURT OF CHICKASAW COUNTY OF
CONVICTION OF SEXUAL BATTERY AND SENTENCE OF TWENTY YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
COSTSARE ASSESSED TO CHICKASAW COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND BRANTLEY, JJ., CONCUR.



