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McMILLIN, C.J., FOR THE COURT:

1. Kenneth D. Ross filed an action in the Chancery Court of Jackson County seeking to compd the
issuance to him of additiona sharesin Gulf Group, Inc., aMississppi corporation, that would, in
combination with the shares dready issued to him, equa ten percent of the issued and outstanding sharesin
the corporation. Rosaind Ross and John Ross, Sr. were later added as additiond defendants when it was
made known to the court that Kenneth Ross had assigned his cause of action to these individuas. The
defendants in the action were the corporation and three individuas aleged by Ross to bein control of the
board of directors of the corporation and, thus, vested with the authority to cause the additiona shares
demanded in the complaint to be issued. Theindividua defendants were Jeremiah O'Keefe, Sr., W. P.
Bridges, J., and Susan O. Snyder. The chancdlor denied any rdief to the plaintiffs and they have now



appedled. For reasons we will proceed to set forth, we affirm the judgment of the chancdllor.

2. In order to avoid unnecessary prolixity, those claiming entitlement to additiond sharesin Gulf Group will
be collectively referred to as Ross. The various parties who were defendants at trid and are appellees
before this Court will be referred to, when appropriate, asthe Appellees.

l.
The Nature of Ross's Claim

113. Rosss complaint does not explain with any clarity the nature of his clam asserted againgt the Appellees.
It only asserts that he "at one time owned 10% of the common stock of Defendant Gulf Group, Inc." The
complaint goes on to date that the Appellees "have previoudy issued to [Ross| 3.3% of that common stock
... leaving a baance of 6.7% of its common stock unissued and due and owing to the Plaintiff."

4. From the record of thetrid of this cause, it would agppear that Rossscdlaim s, at its foundation, a
breach of contract claim. He bases his entitlement to additional sharesin Gulf Group on his contention that
the corporation, organized to facilitate the merger of two independent corporations, was the handiwork of
his efforts and that he had been promised a ten percent stake in the company as compensation for hiswork
in bringing the merger to fruition.

5. It is uncontradicted that Gulf Group is, in fact, the product of the merger of Gulf Nationa Life Insurance
Company, a corporation controlled principaly by O'Keefe, and Bridges Mortgage Company, a
corporation controlled by Bridges. It is also uncontradicted that Ross performed substantial dutiesin regard
to bringing the merger about. However, the evidence shows that Ross was, during that time, working under
contract with Gulf Nationd to assst O'Keefe in a consulting capacity in various business endeavors, and
that Ross was being compensated for that consulting work at the rate of $100,000 per year. OKeefe
contended in his testimony that there had never been an agreement to compensate Ross for hiswork on this
specific merger beyond the compensation arrangement dready in existence. He said, to the contrary, the
decison to give Ross an ownership interest in the new corporation was more in the nature of a gift, not
legaly required, but offered in appreciation for Rosss efforts in bringing the merger about and in
anticipation that it would provide incentive for Ross to remain interested in the company's future success.
OKedfe tedtified that initidly he had agreed that Ross should have ten percent of O'Keefe's percentage
ownership in the new corporation, but that Bridges, upon learning of what O'Keefe planned to do, had
agreed to contribute a pro rata portion of the stock that O'K eefe intended to convey to Ross. Both
O'Keefe and Bridges denied any contractua obligation on the part of either or both of them to vest Ross
with aten percent ownership of the company's common stock, or, for that matter, any legd obligation to
convey any part of the ownership to Ross. Rather, their act of setting gpart shares to Ross in any amount
was a gratuitous act on their part.

6. Ross's contention at trid, however, was that his earlier consulting contract was nonexclusive and
permitted him time to work on other personal projects, whereas the demands of working out the merger
were so grest that the job required him full-time and that the offer of ten percent ownership in the resulting
company was in recognition of this increased commitment of time and effort. Despite this, the Appellees
were able to produce documentary evidence in the form of written communications from Ross indicating his
understanding that the $100,000 consulting fee was, in fact, intended to cover his effortsin regard to the
merger and that he had received the stock as an incentive to prospectively ensure his continued interest in



and effort on behdf of Gulf Group.

117. None of the written documentation surrounding the formation of Gulf Group mentions the existence of
Ross's purported contractudly-enforceable claim to a ten percent stake in the anticipated corporation. The
origind agreement for formation of Gulf Group to act as a holding company for Gulf Nationd Life Insurance
Company and Bridges Mortgage Company contained a detailed listing as to how all shares anticipated for
issuance would be issued, and Ross did not appear on that listing at al. O'Keefe and Bridges, as owners of
"asubgtantia portion of the issued and outstanding common stock” of Gulf Group, entered into a separate
agreement styled " Shareholders Agreement” that contained this provision:

It isfurther agreed that Kenneth D. Ross shdl acquire voting common stock, non-voting common
stock, and/or preferred stock subsequent to the execution hereof, upon terms and conditions to be
agreed upon in writing between O'Keefe, Ross, and Bridges. . . .

118. Noteworthy in that passage is both (8) alack of any indication of the underlying reason for such
acquisition by Ross and (b) alack of commitment by either O'Keefe or Ross to convey to Ross any certain
percentage of the contemplated sharesin the new corporation. Subsequently, the principa partiesto the
merger entered into an "Addendum to Agreement for Formation of Holding Company” on July 31, 1991,
that included arevisad listing of prospective share ownership in the new corporation. That revised listing
showed Kenneth D. Ross would receive 132 voting common shares, 2,475 non-voting common shares,
and 448 preferred shares. It is not disputed that these numbers do not reflect ten percent of the total
anticipated issuance of any of the three classes of stock.

119. Ross was selected to act as secretary of Gulf Group during the initial stages of formation of the
company, and as aresult, was ingrumenta in the issuance of the actud stock certificates for the various
shares. Included in that duty was an obligation to Sign each stock certificate. Those certificates (or copies of
them) were introduced into evidence at trid, each one bearing a date of July 31, 1991, and showing Rosss
signature thereon as corporate secretary. These exhibits indicate that the stock certificates were issued in
exact compliance with the listing contained in the addendum described in the previous paragraph of this
opinion.

120. The principa evidentiary basis relied upon by Ross to substantiate his own testimony that he had a
contractud right to aten percent interest in Gulf Group consisted of certain statements made by various
persons associated with the corporation in the years after formation to the effect that it was their
understanding that Ross did, in fact, own aten percent interest in the company.

111. Rosstedtified that he did not actudly discover that he had not been issued the proper number of shares
until approximately August 1993, when he gpplied for aloan and sought to offer his stock in Gulf Group as
collaterd for that loan. According to the evidence, the bank Ioan officer, in attempting to gain information
that would be hepful in vauing the stock for collateral purposes, learned that Rosss shares did not
condtitute ten percent of the issued shares. Some time later, Ross commenced this litigation seeking to
enforce his alleged contractud right to the issuance of the number of additiona sharesin the corporation
necessary to increase his percentage of ownership to the contracted-for ten percent.

The Chancdlor's Ruling



112. The suit wasfiled on July 22, 1996. The chancellor ultimately rejected Rosss claims on two principa
grounds. Conceding for sake of argument only that Ross did, in fact, have a contractud clam to compd the
issuance to him of stock sharestotaling aten percent ownership in Gulf Group, the chancellor concluded
that the breach of that purported contract occurred on July 31, 1991, the date the shares in the stock were
actudly issued. The chancdlor found that Rosss claim, being contractud in nature, was governed by the
datute of limitations that required such actions to be commenced within three years and that Rosssclam,
filed dmogt five years fter the initid stock issuance, was barred as untimely. Additiondly, the chancdlor
held that, even were hein error in regard to the Statute of limitations bar, Ross had failed to present
evidence with the necessary persuasive power to carry his burden of proof to establish his ownership claim
by a preponderance of the evidence.

[1.
Preiminary Issue

1113. The chancellor, as a part of his decison, entered alengthy document entitled findings of fact and
conclusions of law. Ross points out - and the Appellees do not dispute the fact - that the chancellor's
findings and conclusons are essentidly identical to proposed findings of fact and conclusions of law
suggested by the Appellees. In that circumstance, the duty of areviewing court on apped is somewhat
dtered in that we are ingructed not to give the same deference that would be afforded a more
independently produced document, but are to give heightened scrutiny to the chancellor's determinations.
Rice Researchers, Inc. v. Hiter, 512 So. 2d 1259, 1265-66 (Miss. 1987).

114. Wefind as a practicd matter thet this requirement of heightened scrutiny has little impact on the issue
of whether Rosss clam is barred by the gpplicable statute of limitations since the critica facts governing that
guestion are not in dispute. Nevertheless, at Rosss urging - entirely proper and justified under the
circumstances of this case - we will consider dl aspects of the chancellor's ruling under a heightened
scrutiny standard in accordance with the dictates of Rice Researchers.

V.
Statute of Limitations

1115. A cause of action for breach of contract arises upon the event of the breach. Johnson v. Chrider,
156 Miss. 266, 267, 125 So. 724, 725 (1930). In this case, all anticipated shares to be issued for Gulf
Group were issued on July 31, 1991, not only with Rosss full knowledge but with his active participation
acting in the role of corporate secretary. The evidence showed that he executed each of the individua stock
certificates that were being issued and that the issuance conformed exactly to the share listing contained in
the addendum that was executed by the principa participants in the new corporation, O'Keefe and Bridges,
after arrangements had been made to vest Ross with some part of the ownership of Gulf Group. No
evidence suggests that Ross was, at this critica time, somehow kept in the dark regarding the total of shares
being issued. A smple mathematica computation taking only the briefest of time would have plainly
revedled to Ross that thisinitia stock issuance did not provide him with a ten percent interest in the
company. No evidence was presented that would have reasonably led Ross to bdieve that there were
future contemplated stock issuances contemplated to remedy the shortfal or that he was otherwise induced
into inactivity in regard to asserting whatever clam he thought gppropriate to ensure his receipt of the
number of shares he believed himsdf entitled to receaive.



116. Ross did present evidence indicating that a number of persons associated with the corporation had, in
the period of time after the initid stock issuance, made statements indicating their understanding that Ross
did, in fact, have aten percent ownership interest in the company. None of that evidence was accompanied
by evidence tending to show that Ross was intended to, or did in fact, rely on those statements to prevent
him from discovering the true nature of his ownership interest.

117. Mississippi Code Annotated Section 15-1-67 provides that the limitation period to sue on a cause of
action fraudulently conceded shdl not begin to run until "the time a which such fraud shdl be, or with
reasonable diligence might have been, first known or discovered.” Miss. Code Ann. § 15-1-67 (Rev.
1995). Even were there to be legitimate arguments that the various post-issuance statements by persons
associated with the company were fraudulent in nature because their purpose was to deceive Ross or
induce him not to investigate the matter further, we do not think thet this statute would afford Ross any
relief. We are satisfied that a person of Ross's gpparent business experience and acumen, holding a position
of high responghility in Gulf Group that would certainly have given him accessto dl pertinent company
documents, and having actively participated in the very stock issuance which he now clams was incorrect,
could beyond question through the exercise of reasonable diligence discovered what he percelved to be a
shortage in his percentage of ownership on July 31, 1991.

118. Thus, if the issuance of sharesto Ross totaing less than aten percent stake in the newly-created
business unaccompanied by some indication that additiona stock issues or other corrective actions were
contemplated congtituted a breach of Rosss claimed contractud right of compensation for his effortsin
bringing the merger to fruition, there can be no legitimate dispute that the cause of action accrued on July
31, 1991, and that, under the provisions of Section 15-1-49 of the Mississippi Code, the cause of action
expired three years from that date. Miss. Code Ann. 8 15-1-49 (Rev. 1995).

119. Even under whatever heightened scrutiny is due the chancellor's decision in this regard based on the
method by which hisfindings of fact and conclusions of law were produced, we are satisfied that his
decison to apply the bar of the atute of limitations to Rosss claim was a correct one for which thereis no
basis for this Court to intercede.

V.
The Chancdlor's Decision on the M erits

120. While we consder the bar of the statute of limitations properly imposed by the chancdllor to finaly
resolve this matter, we nevertheess fed it proper to observe that the chancdlor, in trias of this nature, Sts
asfinder of fact. Wade v. Selby, 722 So. 2d 698, 701 (T9) (Miss. 1998). Because he observes the
witnesses first hand, thus enabling him to arrive at an informed determination as to what weight and worth
each witnesss testimony ought to be due, his determination of disputed issues of fact is entitled to
substantial deference when being tested on gpped. Richton Bank & Trust Co. v. Bowen, 798 So. 2d
1268, 1273 (1 14) (Miss. 2001).

121. On sharply conflicting versons of the facts, the chancdllor determined that the testimony of the
Appellees and those who gave evidence on their behalf was credible and that the assertions of Ross,
unsubstantiated by any documentary evidence, was not credible.

122. No part of the Appellees contention that whatever portion of ownership in Gulf Group that was



ultimately gpportioned to Ross did not congtitute contractual ly-due compensation for services related to the
merger but was, ingtead, in the nature of a gift was impeached or substantialy contradicted by any evidence
other than Rosss own testimony, which the chancellor concluded to be not worthy of belief. On the other
hand, documentary evidence produced at trid clearly indicated that, in the past, Ross had affirmatively
stated in another context that his compensation for work on the merger was covered as a part of the $100,
000 annua consulting fee he was being paid by O'Keefe through his pre-merger corporation, Gulf Nationa
Life Insurance Company. Additiondly, there was evidence that Ross had informed another person that the
stock was received, not as an agreed-upon compensation for services in the merger, but at leest partialy as
an incentive for him to maintain his interest in the future success of the business. A trandfer of stock made on
that bas's, unaccompanied by any binding commitment on the recipient to actually commit some measure of
effort to the corporate business, would not appear to be founded on principles of contract that would give
the recipient a clam for the promised shares even in the event the transferor later rethought the transaction
and decided to convey something less than an amount the transferor might have indicated was origindly
within his contemplation, or, in fact, nothing a dl.

123. Rosss obligation in order to prevail on his clam was to show something more than his understanding -
or even the understanding of the other members of the corporation - that he was to have a ten percent
interest in Gulf Group. His disappointment in not receiving a full ten percent stake in the company, no meatter
how profound, is not of itself sufficient bassto compel the remaining shareholders to convey additiona
shares to him. Rather, there must be some basisin law that would obligate such atransfer, which in this case
would necessarily be proof of a binding contract, supported by adequate consideration, fully performed by
Ross, in exchange for which some entity having the authority to make the transfer obligated itsdlf to convey
the requisite number of sharesto Ross. Krebsv. Strange, 419 So. 2d 178, 181 (Miss. 1982). The
chancdllor found as amaiter of fact that Ross failed to present convincing evidence that this was the case.
Even under the heightened scrutiny standard required by Rice Researchers, our own in-depth review of the
evidence in this record does not leave us persuaded that the chancellor was manifestly in error or committed
an abuse of discretion in concluding that the Appellants evidence on the critica issues was more credible
and worthy of belief than the evidence produced by Ross. Therefore, even disregarding the procedura bar
of the datute of limitations, we can find no basis on the merits of this case as contained in thisrecord to
disturb the chancellor's decision that Ross had failed to carry his burden of proof to show by a
preponderance of the evidence his entitlement to relief.

124. THE JUDGMENT OF THE CHANCERY COURT OF JACKSON COUNTY IS
AFFIRMED. THE COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, CHANDLER
AND BRANTLEY, JJ., CONCUR. MYERS, J., NOT PARTICIPATING.



