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McMILLIN, C.J., FOR THE COURT:

{11. John Bowen has appealed to this Court from an order of the Circuit Court of DeSoto County
dismissing for lack of jurisdiction Bowen's attempt to appedl a decision of the DeSoto County Board of
Supervisors to that court. The decision of the Board of Supervisors denied Bowen's request for a
conditiona use permit under the county's zoning ordinance. Bowen sought judicid review of the denia
under authority of Section 11-51-75 of the Mississippi Code. The circuit court granted DeSoto County's
moation to dismiss based on afinding that Bowen had failed to file the statutorily-required bill of exceptions
within ten days of the decision being gppeded.

2. Finding that the circuit court did, in fact, have jurisdiction to consider the appea on the merits, we
reverse and remand for proceedings consstent with this opinion.



Facts

113. The determinative facts of the case are not in dispute. The DeSoto County Board of Supervisors, by
minute entry dated March 8, 2000, denied Bowen's request for a conditiona use permit for hisred
property. On March 20, 2000, Bowen filed in the DeSoto County Circuit Court an instrument entitled
"Notice of Apped," in which he dleged that the action of the Board of Supervisors was contrary to law on
severd different grounds, the merit, or lack thereof, having no reevance to the issue now before this Court.
The notice was not accompanied by abill of exceptions and thereis no indication in the record that Bowen
subsequently attempted to obtain and properly file that necessary document. On July 12, 2000, the Board
of Supervisorsfiled amotion to dismiss for lack of jurisdiction on the sole ground that the gpplicable satute
required thefiling of the bill of exceptions within ten days of the Board's action in order to vest the circuit
court with jurisdiction to consider the matter. The circuit court granted the motion by order dated
September 28, 2000, and this appedl followed.

4. 1t should be noted that the tenth day after the Board's action complained of by Bowen, which was
March 18, 2000, fell on a Saturday so that the ten days to perfect the apped would have falen on Monday,
March 20, 2000, the day Bowen filed his notice. M.R.C.P. 6(a).

.
Discussion

5. This Court held, in the case of Bowling v. Madison County Board of Supervisors, 724 So. 2d 431
(Miss. Ct. App. 1998), that the actud filing of the bill of exceptions with the circuit court within ten daysis
not an absolute prerequisite to vest the court with jurisdiction to consider an appea brought under Section
11-51-75 so long as some forma pleading indicating an intention to gpped is filed within the gpplicable ten
day period. Bowling, 724 So. 2d at 441 (150). In that case, we reversed a decision to dismissfor lack of
jurisdiction on the same ground presented here and remanded to afford the gppellant the opportunity to file
the bill of exceptionsthat is ultimately a necessary part of the record on gpped, snce it conditutes the sole
record of what actudly transpired before the Board of Supervisors. Id.

6. The Board of Supervisors argues that this Court's decison in Bowling is contrary to long- established
precedent from the Mississppi Supreme Court. In support of that argument, the Board aleges that the
supreme court has continued to enforce the timely filing of abill of exceptions as ajurisdictiona requirement
in cases decided after this Court decided Bowling. The Board cites two cases - Newell v. Jones County,
731 So. 2d 580 (Miss. 1999), and City of Madison v. Shanks, 793 So. 2d 576 (Miss. 2000).

7. Newell dedlt with a case where nothing - neither a notice of appeal nor a bill of exceptions - wasfiled
within ten days of the relevant action and provides only that "[w]here an gpped is not perfected within the
datutory time congtraints, no jurisdiction isconferred .. . . ." Newell, 731 So. 2d at 582 (110). That case
adds no weight to the Board's argument.

118. The Shanks case involved the question of whether a mayor's veto is an gppedable action under Section
11-51-75, and, if so, when that action becomes final and appeaable. Shanks, 793 So. 2d at 578 (9).
That case does not spesk to the issue of whether atimely filing of the bill of exceptionsis ajurisdictiona
prerequisite to the circuit court's authority to proceed. As such, it hasllittle relevance to the issue before us.
A later case decided by the supreme court discusses the fact that a bill of exceptionsis necessary for the



matter to be considered at the circuit court level because it serves as the record on appedl. Ladner v.
Harrison County Bd. of Supervisors, 793 So. 2d 637, 639 (17) (Miss. 2001). That, however, is arather
unremarkable proposition and is something akin to the position that a transcript of atria court proceeding is
necessary for an appellate court to appropriately decide an apped. The point of Bowling isthet the
jurisdiction of the circuit court to consider a Section 11-51-75 apped may be invoked by thefiling of
something other than the record itsdf as embodied in the bill of exceptions, even though that record must
ultimately be filed before the court can properly resolve the gppeal. Nothing in the Shanks or Ladner
decisonsis contrary to that proposition.

119. The gppelant has the duty to pursue the filing of al necessary pleadings and documents to permit the
court to proceed. This duty would necessarily extend to the bill of exceptionsin a case of this nature. It
seems evident that, at some point, an gpped from a decison of a county board of supervisors could
properly be dismissed for the appdlant's lack of diligence in prosecuting his gpped when thereisa
prolonged dday in filing the hill of exceptions. However, that is an entirdly different notion from dismissng
for lack of jurisdiction when abill of exceptionsis not filed within ten days of the action made the subject of
the apped. Relying on our holding in Bowling, we find that the jurisdiction of the circuit court was invoked
by thefiling of the notice of gpped.

110. We remand with directions to the circuit court to permit Bowen areasonable time, as set by the court
in the exercise of its sound discretion, to file the required bill of exceptions. In the event the bill of exceptions
isfiled within the mandated time, the court should proceed to resolve the issues presented by Bowen's
gpped on the merits. In the event the bill is not timely filed, the court should consider dismissing the apped,
not for lack of jurisdiction, but for the gppellant's failure to prosecute his apped.

111. THE JUDGMENT OF THE CIRCUIT COURT OF DESOTO COUNTY ISREVERSED
AND THISCAUSE ISREMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH
THE TERMSOF THISOPINION. ALL COSTSOF THISAPPEAL ARE TAXED TO THE
APPELLEE.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



