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COBB, JUSTICE, FOR THE COURT:

1. Missssppi residents Bryce Blanton and his wife, Juanita Blanton, died as a result of an automobile
accident while vacationing in Mammoth Springs, Arkansas. Pursuant to Bryce's last will and testament,
Shelby Jean Durfee (Juanitas adult Sster) and Tonita Gonzales (Bryce's adult daughter) were appointed co-
executrixes of his estate. The co-executrixes filed Bryces will for probate in the Chancery Court of the First
Judicid Didrict of Hinds County, Mississppi. The co-executrixes dso pursued awrongful death actionin
federa court in Arkansas, which resulted in a$2 million compromise settlement. In order to properly
distribute the wrongful death settlement proceeds (the proceeds), the co-executrixes filed two petitions with
the chancery court that are germane to this apped. The first was a"petition to determine heirs and wrongful
death beneficiaries" The second was a " petition for authority to settle doubtful claims and disbursement of



attorneys fees and for distribution of settlement proceeds.”

2. In both the petitions, the co-executrixes averred that because the wrongful deaths occurred in
Arkansas, Arkansas law was controlling. The co-executrixes further stated that they had reached an
agreement for digtribution of the settlement proceeds, pending approva of the chancery court. The
settlement proceeds, after expenses, were to be divided equdly between Bryce's estate and Juanitas
edtate. Under Arkansas law, Bryce's share of the proceeds would then be distributed between his two adult
children and hisfive living brothers and sisters. Juanitas share of the proceeds was dispersed in a separate
civil action and isnot a part of this gpped.

113. On the day of the chancery court hearing regarding the distribution of the settlement proceeds, Bryce's
son, Tim, filed an affidavit which stated he did not agree with the proposed ditribution, and intended to file
an answer to the petition for didtribution, denying that it was fair and equitable and in accordance with the
law. The chancery court entered three orders, the cumulative effect of which wasto ratify dl the requests of
the co-executrixes, save one. The chancellor ordered that the wrongful desth settlement funds dlocated to
Bryce's estate were to remain in the attorney's trust account until further order of the court.

114. Subsequently, Tim filed his answer to the petitions for digtribution, chalenging the application of
Arkansas law. Ironicaly, his answer was joined by his Sster Tonita, who as co-executrix had filed the
petition seeking distribution under Arkansaslaw. In hisanswer, Tim denied that Arkansas law was
controlling in this matter, disagreed with the proposed assgnment of Bryce's hairs, and disagreed with the
proposed disbursement of the proceeds. The chancellor scheduled a hearing to determine the proper
distribution of the proceeds.{2

5. After the hearing, the chancery court handed down its opinion and order, and later, itsfina judgment.
The chancery court applied Arkansas law{2 and distributed 25% to each of Bryce's two children, 10% to
each of Bryces four surviving siblings, and 10% to the estate of his recently deceased sibling. Aggrieved,
the children gpped asserting three assignments of error (edited):

. SHOULD MISSISSIPPI OR ARKANSAS SUBSTANTIVE LAW BE APPLIED IN THIS
CASE?

II.DID THE CLAIM OF CHARLESFRANK BLANTON'SESTATE ABATE UPON HIS
DEATH?

[I. WASIT ERROR TO DISTRIBUTE 10% OF BRYCE'SESTATE TO EACH OF HIS
SIBLINGS?

116. Because Mississppi's wrongful death statute is controlling, we conclude that the children's gpped iswell
taken on Issue |, and we reverse and remand. The resolution of thisissueis digpostive of this gpped; thus
we decline to address the other issues.

FACTS

117. On September 8, 1997, Bryce and Juanita, residents of Hinds County, Mississippi, were vacationing in
Arkansas when they were involved in an automobile accident that claimed both their lives. Juanitadied at
the scene, and Bryce died soon after arriva at the hospitd. There is no dispute about the order of death. At
the time of the accident, Bryce was 61 years old, and Juanita was 59. They had been married only afew



years and had no children as aresult of this union. However, both had been married previoudy, and each
had grown children from those previous marriages.

8. In hislast will and testament, Bryce gave, devised and bequegthed dl of his estate (after payment of
debits, taxes, and funera expenses) to hiswife Juanita. The will stated that in the event of their smultaneous
desths, or if Juanita predeceased him, he directed that his estate be distributed equally among their five
children: Tonita Gonzales and Tim Blanton, Bryce's children from a previous marriage; and Steven DeFord,
Charles DeFord, and Kimberly Burrdl, Juanitas children from a previous marriage.

9. Bryce'swill has been duly probated and the distribution of hisreal and persona property completed.
Juanitas share of the wrongful death settlement proceeds was distributed in a separate civil action. The sole
issue remaining is the digtribution of Bryce's share of the wrongful desth settlement proceeds.

STANDARD OF REVIEW

1110. Whether Bryce's shlings should be included as wrongful deeth beneficiariesis a question of law. We
review questions of law de novo. Estate of Jonesv. Howell, 687 So.2d 1171, 174 (Miss. 1996).

DISCUSSION

. SHOULD MISSISSIPPI OR ARKANSAS SUBSTANTIVE LAW BE APPLIED IN THIS
CASE?

A. Choice of Law.

911. The children argue that the chancery court erred by applying Arkansas law because Mississppi has the
most "subgtantial contacts' with the parties and subject matter of this action. Further, the children argue that
Missssppi'sinterest in the decedents, their estates, and the expectations of their rights undoubtably
outweighs any interest of Arkansss.

112. Whether Mississippi or Arkansas substantive law appliesis critica to this case because the wrongful
desth statutes of Missssppi and Arkansas contemplate different beneficiaries. Mississppi's wrongful desth
Satute distributes the proceeds as follows:

Damages for the injury and deeth of a married man shdl be equaly distributed to hiswife and
children, and if he has no children dl shdl go to hiswife; damages for the injury and deeth of a
married woman shal be equdly distributed to the husband and children, and if she has no children dl
shdl go to the husband; and if the deceased has no husband or wife, the damages shall be
equally distributed to the children ...

Miss. Code Ann. § 11-7-13 (Supp. 2001)(emphasis added). In contrast, Arkansas beneficiary poal is
expanded asfollows.

(d) The beneficiaries of the action created in this section are:

(1) Thesurviving spouse, children, father, mother, brothers, and sisters of the deceased
person;

(2) Persons, regardless of age, standing in loco parentis to the deceased person; and

(3) Persons, regardless of age, to whom the deceased stood in loco parentis a any time during the life



of the deceased.

Ark. Code Ann. § 16-62-102(d) (Michie Supp. 2001)(emphasis added). In effect, under Arkansas law the
sblings and the children are dl potentid beneficiaries. Under Mississippi law only the children acquire that
status.

113. In Mitchell v. Craft, 211 So.2d 509, 510 (Miss. 1968), this Court modified the traditiona rule that

the governing law is the law where the accident occurred. In Mitchell, the adminidratrix of the estate of a
Missssppi resdent, killed in a car accident in Louisana, brought awrongful death suit in Missssppi. This
Court stated:

The traditiond rule, that the governing law isthe law of the place where the injury occurred, has been
discarded as arule of invariable gpplication in recent years by most of the courts which have
examined it. It requires disregarding the facts in many cases and the governmenta interests of the
forum state. Unlessthe judicia function is abdicated, it should not be an unvarying guide to choice-of-
law or conflict-of- law decisionsin al tort cases. The only merits of that mechanica doctrine are
certainty and predictability. Thusin many casesit bears little relaionship to any rdevant consderations
for choosing one law againg another in aparticular tort case. The facts of the ingant caseilludrate this
observation. L ouisana's sole relationship with the occurrence isthe purely adventitious
circumgtance that the collison happened there.

Id. at 512-13 (emphasis added).

114. Just asin Mitchell, Arkansas sole relationship with the occurrenceis the purely adventitious
circumstance that the accident happened there. Bryce's children correctly argue that Mississppi clearly has
the most substantia contactsin the present case. In Mitchell, this Court further held:

This case involves a choice-of-law or conflict-of-law problem in an action for wrongful desth resulting
from an automobile accident, in which plaintiff's decedent and defendant's decedent were in separate
cars. Both decedents were domiciled in Mississippi, their estates are being administer ed
here, and whatever expectationsthey might have had were centered in Mississppi. ... We
modify the previoudy exigting rule in this jurisdiction, which gpplied invariably the law of the place of
injury, and hold that under the factud Stuation exigting in this case, the most subgtantia relaionships
of the parties and the dominant interest of the forum require gpplication of Missssppi law, in
accordance with the principles summarized in the Restatement (Second) of Conflicts of Law sections
175, 145, 164 and 6 . . ..

Mitchell, 211 So.2d at 509 (emphasis added)

115. Applying the rule of Mitchell, it is clear that Missssppi substantive law must be gpplied to the case
sub judice. Fird, Bryce and Juanitawere domiciled in Mississppi. All of Bryces brothers and sigters are
domiciled in Missssppi. Timisdomiciled in Missssppi (Tonitalivesin Cdifornia). In fact, both decedents
and six of the saven partiesto this suit are domiciled in Missssippi, none are domiciled in Arkansas.
Second, Bryce's estate is being administered in Missssppi. Third, whatever expectations Bryce might have
had were centered in Mississippi. Bryce's last will and testament was drafted and witnessed in Hinds
County, Missssppi. In hiswill, Bryce directed thet if he and his wife died, he wanted the balance of his
edtate to be digtributed equally among their five children. Nowhere does Bryce make provision for part of



his estate to be didtributed to his siblings. It would be fair to say that Bryce's justified expectations were
that, upon his deeth, his estate would be distributed equaly to his children, not haf to his children and haf to
his sblings. Mississppi law would provide for that outcome; Arkansas law would not. Asin Mitchell,
under the factua Stuation exigting in this case, the most substantia relationships of the parties and the
dominant interest of the forum require application of Missssppi law.

B. Judicial Estoppel.

1116. The sblings do not dispute the children's choice of law argument; insteed, they argue that judicid
estoppe operates to prohibit the children from now changing their position in order to secure amore
advantageous postion. They further argue that if the children are dlowed to gpply Missssippi law to
determine the beneficiary class, they would be entitled to claim al of the net settlement proceeds, to the
excluson of the sblings, even though they had used the sblings to enhance the number of beneficiaries and
increase the potential exposure to the entities that caused the deaths. 4! They further note that Tonita, in her
capacity as co-executrix, had twice petitioned the court to gpply Arkansas law in this matter. Further, Tim
did not disagree with applying Arkansas law in the affidavit he submitted to the court.

7117. InMauck v. Columbus Hotel Co., 741 So.2d 259 (Miss. 1999), this Court explained the doctrine
of judicid estoppel asfollows:

the doctrine "is based on expedition of litigation between the same parties by requiring orderliness and
regularity in pleadings.” "[Judicid estoppd will be goplied in civil cases where thereis multiple
litigation between the same parties and one party knowingly ‘assert(s) a position inconsstent with the
position in the prior' litigation." However, . . . where the first postion asserted was taken as aresult of
mistake, judiciad estoppel should not be invoked.

I d. at 264-65 (citations omitted). Further, in Thomas v. Bailey, 375 So.2d 1049, 1051 (Miss. 1979), we
stated, "the doctrine is ingpplicable unless the parties were adverse in the origind proceedings.”

1118. The children correctly respond that by denying Arkansas law is controlling, they have not taken a
position inconsstent with a previoudy asserted postion. Whileit istrue that Tim did not take a pogition as
to which law gpplied in his affidavit, he filed atimely answer to the petitions where he denied that Arkansas
law was controlling. And while it is true that Tonita was a Sgnatory on both the petitions and the answer, the
former wasin her capacity as co-executrix, the latter was in her capacity as beneficiary. Also, thereisa
guestion as to whether Tonita"knowingly" asserted Arkansas law was controlling in her petitions, or
whether it was merdly the result of mistake. Further, the parties have not been involved in multiple litigations;
thisisthe only proceeding in which the children and the sblings have been in an adversarid position.
Therefore, judicid estoppel is not gpplicable to this case. Because the resolution of thisissueis dispostive
of the case, we need not address the children's remaining assgnments of error.

CONCLUSION

119. Initsfina opinion and order, the chancery court noted that it had previoudy determined that Arkansas
law should govern this action. However, the court did not enlighten us asto how it cameto that

determination. In its previous orders, the chancery court had merely surmised that, as the accident occurred
in Arkansas, Arkansas law must govern. In any event, Tim denied that Arkansas law was controlling. Thus,
that issue was contested, and the court should have made findings of fact and conclusions of law rather than



amere conclusory statement that the issue has been previoudy determined. Applying the Mitchell rule, we
conclude the chancery court erred in determining that Arkansas law was controlling.

1120. Because Mississippi substantive law gpplies, and pursuant to Mississppi's wrongful deeth statute,
Miss. Code Ann. 8§ 11-7-13 (Supp. 2001), only the children and not the siblings are contemplated
beneficiaries, we reverse the chancery court's judgment and remand this case for further proceedingsin
accordance with this opinion.

121. REVERSED AND REMANDED.

PITTMAN, CJ.,SMITH, PJ., WALLER, DIAZ, EASLEY, CARLSON AND GRAVES,
JJ., CONCUR. McRAE, P.J., CONCURSIN RESULT ONLY.

1. Prior to that hearing, one of Bryce's siblings, Frank, died, and his estate was substituted as party. The
children filed amoation to abate the dlaims of Frank's estate, arguing his desth resulted in his claim lapsing.
The chancery court denied the motion.

2. Initsopinion and order, the chancery court gave no explandtion for its choice of laws, only stating: " This
Court has previoudy determined that Arkansas sate law should govern this action.” Therecord is Slent as
to when, why and under what circumstances the "previous determination” was made by the chancdllor.

3. See also Sheppard Pratt Physicians, P.A. v. Sakwa, 725 S0.2d 755 (Miss. 1998); Estate of Jones
v. Howell, 687 So.2d 1171 (Miss. 1996); Ford v. State Farm Ins. Co., 625 So0.2d 792 (Miss. 1993);
McDaniel v. Ritter, 556 So.2d 303 (Miss. 1990); Boardman v. United Services Auto. Ass'n, 470
$0.2d 1024 (Miss. 1985); Craig v. Columbus Compress & Warehouse Co., 210 So.2d 645 (Miss.
1968).

4. However, there is no documentation in the record to support this claim; nor does the settlement
agreement indicate which state's law was used. In its order denying the children's motion to abate Frank's
clam, the chancery court smilarly clamsthat the sblings were used in order to increase the amount of the
settlement. However, there is no evidence for this assartion contained in the record. The siblings make an
unsubstantiated statement that in the settlement of the wrongful deeth action, use of Arkansas law "increased
the number of beneficiaries and increased the potentid exposure to the entities that caused the degths. This
obvioudy lead [SC] to an increase in the settlement offer.” The release document from the party paying the
wrongful death proceeds aso does not indicate the intended beneficiaries or the method of computing the
find dollar amount.



